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Martin Wright!
FOREWORD

At first sight, imprisonment and restorative justice operate
on different wavelengths. A prison sentence is imposed pri-
marily as a punishment for what a person has done in the
past, while restorative justice is about making things better
in the future — and for the victim as well as the offender. But
prison is a fact of life: there are about 10 million prisoners
worldwide; of the countries covered in this book, there are
fewer than 100 prisoners for every 100,000 Germans and
Belgians, and about 150 per 100,000 Hungarians and British
inhabitants (Walmsley, n.d.). In Britain and many other coun-
tries, the prisons are full to capacity, which makes it difficult
for constructive activities to take place. It is easy to think of
the negative aspects of imprisonment, and reasons why it
would be better to make far less use of it. Some charac-
teristics are hard to avoid: separation from families, associa-
tion with other offenders, regimented activities, stigma after
release into the community. Others can be made worse by
harsh regimes: boredom, lack of work or other meaningful
activity, conforming to rules rather than developing respon-
sible autonomy — or conversely rebelling against the rules. In
the worst cases, there is “institutionalisation” (learning to live
in institutions and being unable to cope outside), self-harm

Reform and senior research fellow at the Faculty of Health and Life
Sciences, De Montfort University, Leicester
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(especially among female prisoners) and suicides. All of these features of prisons are focused
on the prisoners rather than on the victims of their offences.

In spite of these difficulties (and sometimes in spite of their political masters), many pris-
ons and their staff try to make the experience more constructive. Efforts are made to pro-
vide work, recreation, and programmes to address offending behaviour, such as drug and
alcohol therapy, cognitive behavioural therapy, anger management, and basic education
and work skills. The eighteenth-century English prison reformer John Howard, after visit-
ing prisons all over Europe, advised that “[t]here is a mode of managing some of the most
desperate, with ease to yourself, and advantage to them. Many of them are shrewd and
sensible: manage them with calmness, yet with steadiness: shew [sic] them that you have
humanity and that you aim to make them useful members of society” (Howard, 1792: 39).

Restorative justice brings a new dimension to the effort to make prisons more humane
and effective. It has three aspects. One is the possibility of using it as a community-based
sanction, thus avoiding the need for imprisonment. That is a very encouraging develop-
ment, but it is not the subject of this book. The second is the possibility of enabling victims
to meet offenders. This is at the heart of restorative justice. According to prevailing ideas,
there are many offences for which courts regard a prison sentence as necessary, but a re-
storative process can be used in addition. It may help to change the attitude of the offender,
and it can also help victims in the many ways that have been found in studies of restorative
practice: it provides an opportunity for them to get answers to questions, and to let the
offender know the impact of his or her actions. In addition, when the victim and offender
know each other, or at least live in the same neighbourhood, there is a possibility that by
meeting they can reassure each other that they do not need to live in fear of each other.
In some cases a restorative meeting has even reduced post-traumatic stress symptoms
(Sherman and Strang 2007: 64).

The third application of restorative justice is in the running of the prison itself. Prisoners
have conflicts, just as do people in the outside world. If these can be resolved without the
use of force, it is in the interests of both, and of the smooth operation of the prison. It is also
possible for conflicts between prisoners and staff to be resolved in this way: if, for example,
a prison officer feels that he or she has been insulted by a prisoner, or the prisoner consid-
ers that he has been given an unreasonable order. It must be admitted that this will require
a considerable build-up of trust before it can be accepted in the authoritarian structure of
a prison, but when it happens, it will put into practice John Howard's maxim “with ease to
yourself, and advantage to them”. Ultimately authority will have to be used, in cases where
a restorative method is inappropriate or has not been successful; but that will become rarer
as restorative methods are more widely used.

This is the case for restorative justice in prisons; but is it too optimistic? The short
answer is No, because it has already been successfully put into practice in many places. It
began with partly restorative practice, interest in which goes back for some years. In the
mid-1980s, victims of burglary were able to meet young offenders (but not “their” offend-
ers) in Rochester youth custody centre in Kent, south-east England. The project was called
VOIC (Victims and Offenders In Conciliation) (Launay and Murray, 1989). In another such

12



institution, in Germany, at about the same time, groups of women who were not them-
selves victims conducted seminars on sexual roles (Geschlechtsrollenseminare) compris-
ing about 40 sessions for sexual offenders in the young offenders’ institution in Hameln
(Tugel and Heilemann 1987). A recent book gives case histories of meetings, in the United
States, between imprisoned offenders and their victims (or victims' relatives, where the
crime was homicide). The project, called Victims' Voices Heard, was started by the mother
of a young woman who was murdered. The crimes were of the most serious kind, yet
both victims and offenders found the process helpful. In one case (of burglary and rape)
the offender had been abandoned by his family, and after release his sole support system
comprised his victim and her husband (Miller 2011: 67). In the United Kingdom a guide to
making restorative justice happen in prisons has been published (Edgar and Newell 2006;
the second author is a former prison governor), and it is indeed happening in a number
of prisons, for example in Gloucester and Swansea (reported in Resolution, the newsletter
of the Restorative Justice Council, 2010 Winter and 2011 Autumn respectively). Some of
these projects are not fully restorative, in that they may involve “victim awareness” rather
than actual dialogue between victims and offenders, but they are on the restorative spec-
trum. There have been projects with young offenders, and one, called REMEDI (Restorative
Justice and Mediation Initiatives), working with adult prisoners, formed part of an extensive
government-funded research project (Shapland et al. 2011).

One country which has been developing restorative initiatives in prisons — within the
framework of MEREPS — is Hungary. The research has set out to assess the ability and will-
ingness of offenders to participate in mediation after sentencing, and also studied attitudes
of staff — those who had even heard of restorative justice. An action research programme
then investigated all kinds of interventions following restorative principles, including restor-
ative conferencing, family group conferencing, mediation and circles of support. Restorative
methods of handling cell conflicts were also introduced.

Introducing restorative justice into prisons is not straightforward, however, and the
strength of this book lies in facing some of the difficulties of implementing this new ap-
proach, which is unfamiliar to most of those involved. Advocates of restorative justice have
given little attention to these practical problems. Some projects incorrectly describe them-
selves as “restorative” (others, however, which are at least partly restorative, do not use this
term). Inmates’ motivation may appear to be influenced by self-interest; they could believe
that they might earn advantages in the prison system. The staff might comply in order to
impress the governor, or see the restorative method as a way of disposing of conflicts eas-
ily. The latter, of course, is not necessarily a disadvantage: if criminal justice personnel save
themselves work by using a restorative approach, everyone benefits.

The pilot study shows how restorative justice can positively influence the communica-
tion culture of a hierarchical institution, how it can become a first step towards empow-
ering people (both staff and inmates) to articulate their needs, and to believe that some
dialogue and cooperation might be possible.
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In Germany, victim-offender mediation is widely known among prison staff, but only a
small minority are familiar with family group conferencing and circles. This should change,
now that a project has been started and mediations are taking place. Belgium has also
promoted mediation in prisons, and was probably the only country to appoint “restorative
justice advisers” in every prison, “not to work individually with victims, but to re-orient the
prison culture towards a culture of R J", although the function was abolished, for unex-
plained reasons, in 2008 (Van Doosselaere and Vanfraechem 2011: 60).

In particular countries, or at least in particular prisons, restorative practices are begin-
ning to be used in the monolithic, punitive prison systems. The results are showing that
they can co-exist with the prison culture and begin to modify it. Prison governors and staff
find that they do not lose authority, but use it to force prisoners to think for themselves,
and thereby gain respect. In time we may hope that courts will see that the restorative
process works without sending people to prison first, although there are some offend-
ers for whom the most ardent penal reformers would accept the need for some form of
imprisonment, and others for whom a prison operating on restorative lines could serve as
a sanctuary in which to come to terms with their crime, before possibly taking part in a re-
storative process if their victim so wished. The concept of “restorative detention” has been
proposed (Blad 2006: 144-6). Advocates have to guard against seeing it as a panacea, but
it is an exciting new paradigm which offers a way out of the penal cul-de-sac. Practitioners
have led the way; now researchers, such as those in the MEREPS project, are illuminating
and consolidating (and when necessary constructively criticising) their work. This book
should inspire both researchers and practitioners to take the process forward.
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INTRODUCTORY THOUGHTS

“Do you remember when we first met? It wasn't in a cof-
fee shop. You broke into my house. And robbed me of my
belief that | was able to protect my family and my home
from people like you.”

“l'had never seen anyone before suffering from such a
deep sense of sorrow, anger, desperation, isolation and
quilt. It surprised me that it was he who felt guilty for
what | had done! That was the moment when [ realised
the damage | had caused, and saw who had been af-
fected and how.”

And then we started to talk... about pain, about the past...”

(Excerpts from the documentary entitled “Woolf within’,
in which Peter, a recidivist, and Will, one of Peter’s vic-
tims, make a confession about what it meant to them to
meet each other. Peter said that he had committed nearly
twenty thousand offences before he met the victim of his
last burglary, WIill, within the framework of mediation.
This meeting changed the lives of both of them. Peter has
been “clean” since 2003 and published a monograph en-
titled “The Damage Done”, while Will established the or-
ganisation named “Why me?", which supports the victims
of crime and assists them in participating in mediation.)
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Our sense of justice and the need to protect our society require that people who commit
serious crimes are imprisoned. At least for a certain period...

What happens to offenders during their imprisonment and afterwards? What do they
think about the crime they committed and the damage they caused? To what extent do
they feel responsible for what happened? Do they have a sense of guilt and an urge to
make things right? Do they have a way of facing and dealing these feelings at all? What
plans and opportunities do they have when starting a new life in “law-abiding society” after
their release? What are their chances of success in integrating into society and restoring
their relationships?

And what happens on the other side at the same time? How are their victims compen-
sated for the damage they suffered? Do they have an opportunity to share their pain and
loss with someone, especially with the one who made them suffer; or to ask the questions
that haunt them? Who helps them deal with the trauma they suffered and move on, and
in what ways? Does the justice system give them justice and how can they take part in it
directly?

Or: How do the parents, children and family members of the victims and offenders
respond to the crime? Are they able to handle what happened? Are they able to support
their loved ones in coping with the consequences and “restart” their lives?

And there are questions related to the broader community and the society as well.
How is the damaged community compensated as a result of the criminal justice proce-
dure? Is there any guarantee that the released offenders will not hurt someone again? Are
we ready to accept released prisoners and help them integrate?

Dialogue can be mentioned as the common feature of possible solutions: dialogue be-
tween offenders, victims, directly or indirectly affected family members, the professionals
involved, and members of the immediate and broader community.

Lacking the necessary set of tools, the traditional criminal justice system has been un-
able to facilitate such a dialogue. As such, it is no surprise that the restorative approach has
gained ground in relation to dealing with crimes and offenders.

In the past two decades, Restorative Justice and its institutions have become increasing-
ly recognised in European jurisprudence, and have also appeared in practice. However, in
most cases restorative solutions are available only prior to conviction. Only a few practices
exist that allow offenders to repair the harm they caused whilst in prison. It mainly affects
those offenders and victims who are willing to engage in a restorative dialogue, which is
not available in prison settings.

Based on domestic and international research findings, which suggest that the restora-
tive approach is most effective and efficient regarding serious crimes, Hungarian restora-
tive professionals, in cooperation with foreign partners, have set up a research team to
study, at the national and international level, how restorative practices can be applied with
offenders during their prison time.

The research programme has become known as the MEREPS project, the name of
which stands for “Mediation and Restorative Justice in Prison Settings”, and it has been sup-
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ported by the Criminal Justice Programme of the European Commission." Led by Hungar-
ian researchers, the international project looked at how mediation and other restorative
practices could be applied in prison settings, with special regard to offenders who commit-
ted serious crimes. The aim of the research was to assess the possibilities of meeting and
reconciliation between the imprisoned offender and the victim living in the outside world.
Another purpose of the project was to reveal the way conflicts between offenders and
their environment, as well as conflicts arising in prison, can be resolved, and to examine
how conflict management can serve the social reintegration of offenders following their
release. The project developed its examination methods and pilot programmes that work
in practice, involving the researchers, restorative professionals, legislators and legal practi-
tioners in the countries concerned.

The development of the application of restorative methods in prison can be similar to
the children's game where you have to throw various forms into holes of various shapes.
It is obvious in this game that it is impossible to insert a triangular form into a round hole.
However, if the little forms were made of plasticine, maybe we could shape them a bit here
and there at the edges and this way we could manage to insert figures of shapes different
from the shape of the holes.

It became apparent in connection with the subject of mediation and Restorative Justice
in prisons that it is particularly difficult to incorporate an approach, which basically is built
on democratic values and cooperation between partners, into a highly hierarchical system.
The MEREPS project was about finding out how we could and should knead these forms
to insert them into the world of prisons.

As members of the MEREPS consortium, seven research groups from four European
countries participated in this search. The Hungarian-led project was headed by the Foresee
Research Group, operated under the professional supervision of the National Institute of
Criminology and was financially managed by Innokut Non-profit Ltd. Foresee’s foreign
partners were the Leuven-based European Forum for Restorative Justice, the London-
based Independent Academic Research Studies (IARS), and two organisations from Ger-
many, the University of Bremen (Hochschule Fiir Offentliche Verwaltung Bremen) and
the Bremen Mediation Service. The domestic implementation of the project enjoyed sup-
port from several high-profile organisations, including the Central Office of Justice of the
Ministry of Public Administration and Justice, the Hungarian Judicial Academy, the
Community Service Foundation Hungary and the Hungarian Crime Prevention and Prison
Mission Foundation. The empirical research was carried out at two locations in Hungary,
the Penitentiary and Prison in Balassagyarmat and at the Penal Institution for Juvenile Of-
fenders in Tokol.

When planning the project proposal, we summarised the plans and aims we would like
to achieve during the MEREPS in a flipchart. What we knew for sure was that we wanted to
examine the applicability of the restorative approach in the case of serious crimes through
research, and that, in addition to theory and practice, we wanted to test practical feasibility

1 Project number: JLS/2008/JPEN015-30-CE-0267156/00-39. Our website: http://mereps.foresee.hu
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within the framework of pilot projects. This duality of theory and practice was fully repre-
sented by our German and English partners, thus MEREPS could create opportunities for
synthesising theoretical results and on-site observations.

During the project, with the help of IARS, we organised a study trip to England for Hun-
garian experts (public prosecutors, probation officers, heads of penal institutions and civilian
facilitators), so that they can familiarise themselves with English restorative programmes.
After the attitude research based on in-depth interviews, questionnaires and focus groups,
within the framework of a pilot project we also tested the tools of Restorative Justice in
practice, in the field of conflicts within prisons and the conflicts of inmates with the outside
world. It turned out that restorative procedures cannot be introduced overnight. It is es-
sential to prepare and sensitise the affected community. We therefore held group sessions
and workshops for the inmates and the staff of the penal institution involved.

The pilot project in Hungary started with mediation training programme held by
Dr. Marian Liebmann, a trainer from England, as a result of which we now have a prison
mediation manual prepared in both English and Hungarian.? Simultaneously with this,
our English and German partners also carried out intensive empirical research, and the
Bremen Mediation Service also developed a local pilot project of the prison mediation
service. The exchange of professional experiences at the international level — another
important aim of ours — was supported by the conference of the European Forum for
Restorative Justice held in Bilbao in 2010, the communication channels of the Forum and
the project’s own website? (in English and in Hungarian). Furthermore, each partner in-
formed the professional audience at several conferences and in several newsletters about
their results. The final steps are the present essays published in English and Hungarian
and the closing conference that was held in Budapest on 17-19th January 2012.

This volume of essays includes the research studies, results, observations, experiences
and proposals relating to the work carried out by the participating partners over the course
of three years.

First, those interested can get to understand the background of the empirical research of
several years carried out by the National Institute of Criminology, the summary of the differ-
ent target groups and methods of the survey and, on the basis of all this, the possibilities of
mediation in Hungarian prisons. In the course of this, we will present the results of the exami-
nations conducted in the penal institutions in Balassagyarmat and Tokal, you can get to know
the feelings and circumstances of inmates as well as their attitude to repentance, what the
Hungarian prison system has to offer and the attitude of those working in the prisons. You
can also read about the needs of victims, based on victims' forums and the relevant research.

This is followed by the presentation of the one-year pilot project implemented in Hun-
gary: the disclosure of the difficulties, (partial) successes and the tasks arising in the every-
day life of prisons, which have to be addressed and solved and which will lay the foundation

2 Barabés T. — Fellegi B. — Windt Sz. (eds.): Resolution of conflicts involving prisoners. OKRI, Budapest, 2010.
Available in Hungarian and in English here: http://mereps.foresee.hu
3 www.mereps.foresee.hu
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of the domestic application of prison mediation. The pilot project tested the applicability
of the Restorative Justice (RJ) approach in the Hungarian prison system: how can practices
representing restorative principles be introduced in prison settings? What are the institu-
tional, legal and personal conditions that serve as supportive circumstances, and what are
the specific challenging circumstances?

The Hungarian chapter ends with the evaluation of a practicing public prosecutor of the
opportunities offered by the legal and institutional framework which are necessary for the
application of penal mediation and which can be realised in the current legal framework.

The presentation of the research carried out by our foreign partners begins with the
study conducted in England, concentrating on juvenile offenders. In Britain there are fewer
legal barriers to the introduction and application of restorative practices (compared to the
continent), and so they are significantly ahead of us in the field of introducing and applying
restorative tools. This may facilitate the experiences of the British being regarded as ex-
emplary when introducing penal mediation in Hungary. The essay, however, looks further
ahead, and presents a much broader range of the programmes of a restorative approach
applied in the different prisons of the world, primarily in respect of juvenile offenders. The
essay mentions the research carried out among English experts and makes recommenda-
tions concerning the application of the restorative approach in prisons.

After that you can read about the results achieved in the German study and pilot pro-
ject. You can become acquainted with the complex system of the German federal rules
and the rules of the state of Bremen, as well as the general conditions and current practice
of Restorative Justice in Germany. The chapter details the research carried out by the Uni-
versity of Bremen and the results of the model experiment subsequently conducted in the
penal institution in Oslebshausen (Bremen).

The closing study in the volume describes the history and possibilities of prison media-
tion already implemented and operating effectively in Belgium. On the one hand, it outlines
the Belgian legislative environment and current regulatory framework; on the other hand
it presents the structural barriers and difficulties as well as the good practices and other
development trends.

A special feature of the book is that its last part contains three case studies (one Belgian
and two Hungarian cases), which illustrate the resolution of “real-life”, successfully closed
and very serious cases, from preparation to closing, through a restorative approach.

This seemingly small volume may represent an important milestone in the adaptation
and introduction of restorative practices such as mediation and group conferencing in
prison settings. We are hopeful that the studies in this book will contribute to the com-
munication of the various programmes and models of a restorative approach. And maybe
they can also make us reflect on programmes that make it possible to get those affected
by a crime to sit down and discuss the issues that are important to them, so that they can
develop a mutually acceptable solution together.

Budapest, 2012.
The editors
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Tinde Barabds PhD!

THE POSSIBILITIES OF
RECONCILIATION AND
RESTORATION IN PRISONS

“| often think about the victim. He was middle-aged
and his son, who was with him, was about 25. | don't
know what the father might think of me and why
he would want to meet me, but if we met, | would
tell him that | am sorry for what happened; | did not

want this. It cost me my life, too...”
(Inmate sentenced to 25 years for homicide, eight
months before his release.)

The offender, 20 years after the murder, is still thinking about
the victim and his family. He is afraid of the future, the unclear
situation and the fact that, in the community that he is about
to return to, he may meet and have to face the victim's rela-
tives. He should talk about the causes of his crime and show
repentance to the victim's family but he has no opportunity
to do so. Meanwhile, the members of the victim's family may
be worrying at home, thinking about the imminent release of
the offender. They arrange that from now on there is always
someone accompanying the children to school and on their
way home. They fear the offender’s revenge.

of department at the National Institute of Criminology. She won the
Bolyai research scholarship of the Hungarian Academy of Sciences.
www.okri.hu
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The people in the case — the offender and his victim — are on opposite sides in the criminal
procedure. Still, many years after the verdict, they have similar fears. They are afraid of the
future and of each other.

What happened cannot be undone, however much anyone may want it. Their quality of
life, however, can be improved and the punishment becomes acceptable if the pain, fear and
anxiety — which have emerged after the crime — subside because those concerned can get
answers to their unanswered questions, show repentance and face both themselves and the
crime. The only question is whether they have the opportunity to this, whether it is permitted
by the law or whether they receive any institutional support.

According to the Hungarian legal regulations, the prison system is not aimed at promoting
reconciliation between the parties and it is not even suitable for that at the present moment.
As such, if they have not reconciled themselves with each other by then, the affected persons
will have no opportunity to do so later. However, a victim, who may later on require repara-
tion/reconciliation, may this way unfairly lose the possibility of doing so, and those imprisoned
will later have no chance to face the pain/harm they caused with their offence, or to show re-
pentance, at least subsequently. The offender's meeting the victim can be instrumental, in that
the offender can assess the consequences of the offence and the damage he caused in reality,
and it can also help the victim to cope and be reconciled with what happened.

Restorative justice in theory and in practice

The basic idea behind restorative justice is the endeavour to achieve agreement/reconcilia-
tion between the offender, the victim and the community, and the promotion of reintegra-
tion. This is not only in the offender’s interest. According to the research on victimisation,
after suffering the crime, as a result of their untreated trauma, the victim can easily get into
a state in which they are unable to carry on with their lifestyle and becomes uncommu-
nicative and anxious; their relationships break down and the quality of their life gradually
deteriorates. Although this most often occurs with victims of serious or violent crimes, it
may also happen after a “plain” burglary, when the victim does not want (or dare) to leave
his/her home or, on the contrary, is afraid to return there.

The meeting of the parties centres on the offender’s facing the crime, his getting to
know the victim’s point of view and his taking responsibility, contrary to retributive punish-
ments, where the aim is to “cause harm in return” (Wright, 1999:32). Restorative Justice — as
understood by Gavrielides — “is an ethos, which serves practical purposes through restitution
for the harm caused, the meeting of the affected parties and a process based on a voluntary
and sincere dialogue, aiming at mutual understanding”. (Gavrielides, 2007:139)?

This may later help the offender to reintegrate into society and his community. This is
important for society too, because social exclusion can lead to the emergence of danger-
ous subcultures. The offender must get another chance so that he can feel himself to be a
valuable member of society.

2 For more information about this see the study by Theo Gavrielides in this volume



The community also takes part in this process and makes sure that the offender and
the victim are not left alone, that reintegration is realised and that reparation becomes
possible. The resolution of conflicts therefore offers several benefits; namely, it provides
more security to society and entails lower costs (e.g. through early release or as a result of
successful reintegration). The victim feels relieved and receives answers to their questions,
while the offender learns to control himself so that the same thing does not happen again
in similar situations. The offender and the victim start to cope with the events during their
conversation. The social and mental integration of the parties comes to the fore. (Matt
and Winter, 2002)

What is the duty of prisons: detention and/or assistance?

Kimmet Edgar and Tim Newell distinguished between two types of prisons when examining
prisons in England and Wales, namely the restrictive-punitive institutions and institutions
with a reformed approach, where they aim at working with the inmates, endeavouring to
solve problems and promote reintegration. (Edgar and Nevell, 2006:57-61)

While the aim of the “retributive” prison is to exclude, humiliate and cause harm to the
person who violated the law, in a reformed prison human dignity is respected and inmates
are helped to redress the damage they caused. Retributive prisons are characterised by re-
strictive and stigmatising control and the inmates’ separation from their loved ones, as well
as attempts at dominance and a preparedness to use violence amongst both inmates and
staff. This treatment can increase the likelihood of recidivism among inmates.

On the other hand, in a reformed prison it is understood that criminality is the result of
certain social conflicts which have to be addressed. In such an institution a safe atmosphere
and the joint solution of problems are ensured. The emphasis is laid on creating a “protec-
tive net” which assists the inmate in successful reintegration.

In fact, these two types never appear in their pure forms; instead, these factors usually
emerge jointly in almost every closed institution. Obviously, prisons operate according to
strict principles, which make it very difficult to introduce restorative techniques. However,
in every prison there also are values which support the application of restorative tools.

The authors Edgar and Nevell pointed out the basic problems of prison sentences. Ac-
cording to the retributive approach, offenders must be caused an injury in return for the
crime. This happens in order for the offender to feel that it is not worth committing crimes; in
other words, to deter him. However, in many cases, instead of this, the punishment becomes
a factor that generates the further commission of crimes, which means that it fails to achieve
its purpose. As a result, the inmate becomes isolated; his family ties break off, he may become
homeless and he does not receive any support, which leads directly to recidivism.

In retributive prisons, the educational effect is also not realised and it cannot support the
development of offenders or their preparation for life after release. Inmates are hardly al-
lowed to make any decisions. Their task is to passively accept and endure their punishment.

The wardens have to keep control all the time; consequently, they cannot allow the
inmates to have a voice in the way things work in the prison. The inmates feel that the
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wardens have no respect for their needs and that everything happens in order for them to
feel bad. This generates great inner tension and increases the chance of the emergence of
conflicts and violence within the prison.

This premise holds true for the Hungarian circumstances as well. This means that both tenden-
cies occur in the various penal institutions to a certain extent and in different forms. This greatly
depends on the type of the institution, the inmates and the governor's approach.

Types of restorative programmes

Programmes can be divided into several categories on the basis of their objectives. There
are programmes that aim to improve empathy and awareness in prisoners, whereas other
programmes provide the opportunity for inmates to compensate their victims. There are
programmes that attempt to settle the relations between the prisoners and their victims,
the family members and the community in mediation meetings. There were also projects
which concentrated on reinforcing the relations between prisons and the communities in
their area. (Hagemann, 2003:221-235)

Van Ness divides the programmes into seven categories on the basis of their aims and their
implementation (Van Ness 2007: 312-323):

Programmes for increasing awareness and empathy are based on the finding that the
existence and the process of victimisation is unknown to most prisoners. The aim of such
programmes is to make offenders understand what an effect their offence has on the
victims, and to reduce the number of recidivists in this way. The main methods of these
projects are the organisation of meetings and presentations as well as the facilitation of
dialogue between the prisoners and the victims.

The purpose of restorative programmes is to facilitate — mainly financial — reparation
by the offenders to the victims. Since the procedural and legal costs usually exhaust the
financial resources of inmates, in most cases there remains no chance of them being able
to compensate their victims. In order to eliminate this problem, several funds have been
established, from which such needs can be satisfied. An inmate has to carry out a certain
amount of community work in order to be able to access these resources.

Within the framework of mediation/dialogue programmes, meetings are organised for
the victims and offenders involved in serious crimes. This is preceded by a preparatory
stage, the purpose of which is to prepare the parties for the meeting. The meeting takes
place with the assistance of the mediator who has participated in the preparatory stage. It
aims at healing as much as possible the psychological wounds caused by the offence. An-
other important feature of this programme is the mediation between the offender and his
family, which is necessary because the consequence of committing a crime is, in most cas-
es, that the offender and his family grow apart. Programmes have also been created with
the purpose of preparing the prisoner for reintegration after release, by re-establishing the
dialogue between the members of the community and the prisoner. The reintegration of
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the offenders who committed the most serious crimes against sexual morality is treated as
a special project, as society and the community reject these offenders the most.

Prison-community programmes aim at reducing the isolation of prisons in their neigh-
bourhood of as well as the prisoners from the communities. The inmates are made to
carry out community work, thereby reinforcing the part they play in the given community.

Conflict resolution programmes have been developed to assist prisoners in settling their
conflicts without using violence. The inmates learn how to recognise the situations that
may carry the danger of violence and the means of communication with which they can
avoid using force. Some programmes aim at the amicable settlement of disputes between
prisoners. It also happened that the help of a gang-leader, who was also serving his sen-
tence, was requested to resolve a conflict between the members of the gang.

The most ambitious projects are the so-called reformative programmes, which are
aimed at creating an environment — some kind of a “moral prison” — in which the inmates
will change for the better. The starting-point of these programmes is that prisons are insti-
tutions where moral correction is one of the main objectives, as it encourages those being
released to lead a better, moral life.

The victim’s feelings

[t turns out from both the Hungarian and the international research projects on victimi-
sation that those victimised are generally dissatisfied with the work carried out by the
authorities (the police, defence lawyers, public prosecutors and judges). (Barabés, 2004)
In their opinion, the authorities do not deal with the consequences of the crime to a suf-
ficient extent and the victims do not receive enough support from them or from others to
remedy the injuries arising due to the offence. The surveys conducted in England show that
victims would also like to be asked about their needs and would appreciate it if decisions
were made according to their expectations. These results called attention to the impor-
tance of dealing with reparation, thereby restoring the self-confidence of the victims and
the general public’s faith in a fair and effective judicial system. (Edgar and Nevell, 2006:78)

An argument often cited against the restorative approach is that wounds can only be
healed alone. If many people deal with the crime for a long time, the victim usually gets
into a worse condition than before. It is true that, by the time of any meeting at the prison
stage, when a long time has passed since the offence, we have to be especially careful when
contacting the affected persons. Getting over what happened can often help to transform
the inmate’s behaviour constructively, but it is not guaranteed that the same will be suc-
cessful in the case of the victim. Therefore, programmes which suit all the affected parties
should be drawn up.

The victim and the offender first of all have to become acquainted with the advan-
tages and possible disadvantages of dealing with the offence, which requires appropriate
preparation, particularly with regard to the victim. As a result of the offence, victims often
experience a loss of control, difficulties in comprehension or their faith in humanity and
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justice may be shaken.? It is important that the meeting with the offender is valuable and
purposeful to the victim and/or their family as well. However, according to foreign experi-
ences, such conversations can be effective even if the victim does not have any actual ques-
tions yet, as questions can also be formulated during the meeting with the offender, or the
offender himself may offer various opportunities.

It is, therefore, of the utmost importance, who has a chance to participate in such a
meeting and when, because emotions and needs are quite different in the period following
victimisation.

The victim may become shocked and upset upon suffering a crime, and they will try
to neutralise the event. At this time they need support and understanding above all. This
is the stage when, if asked about the punishment, they may easily think of anything from
mutilation to even capital punishment, for instance in the case of a burglary when a laptop
containing the family photos has also been stolen.* After this, as time goes by, they may be-
come depressed, their self-esteem hits rock-bottom and they starts to blame themselves
as well or exclusively for what had happened. Their feelings at this point are also very nega-
tive. But maybe they would already like to get answers from the offender to questions such
as “who is to blame?” or “why me?" If all goes well, after this stage, the victim will gradually
accept what had happened to them (this is the time when they have new locks or a new
alarm system installed), and their mood returns to normal. In the latter two phases media-
tion has a fairly good chance of success, as the victim is already able to enforce their inter-
ests and later they may even understand and forgive the offender. The time this process
takes differs in each case. Many people, however, are not so lucky as to finish this process.
Some are stuck at certain stages, perhaps even at the very beginning, and are unable to get
beyond that. In their case, with appropriate support and assistance, mediation could play an
important part in that they can move forward after meeting and talking to the offender.

According to the findings in Belgium, in especially serious cases it would be too early to
arrange mediation during court proceedings, because it often occurs that one of the par-
ties is still upset and is not ready to meet the other. It may also happen that the victim has
the feeling that the offender could benefit from the mediation in the earlier stages of the
proceeding, and so they does not want it to take place. The fact that in Belgium mediation is
also effective in the case of serious crimes shows that in the event of such offences the vic-
tims still have questions, emotions and grievances even a long time after suffering the crime
and so they want to participate in mediation, either directly or indirectly. Experience shows
that the more serious the effect of a crime is on the affected persons, the greater the need
for mediation. It may lead to the repeated victimisation of victims if the possibility of meet-
ings, understanding and forgiveness is excluded in such cases (Van Droogenbroeck, 2010).

conflicts involving prisoners]

4 We could see such opinions for example in the international AGIS research entitled “Crime prevention Carou-
sel”, in which the OKRI also participated. For more information about this see: Irk F. — Barabas T. — Kovacs R.
— Windt Sz.: Hungarian National Report, 2006.

5  For more information on this topic: Barabas — Fellegi — Windt (eds.): ibid.
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The possibilities of mediation in Hungary

The Hungarian Criminal Code (Btk.) follows the principle of the dual-track criminal
policy. In the case of the most serious crimes, which can be found on the first track,
it orders strict retribution, proportionate to the offence. According to this concept, all
other forms of crime, i.e. petty and medium-level criminality as well as criminality that
occurs in large numbers, belong to the second track. There are several means avail-
able among the sanctions for offences on the second track, from the serious forms of
imprisonment to alternative sanctions enforced in a community and to victim-offender
settlement. (Ligeti, 2007)

In Hungary, the application of mediation within the framework of criminal procedure
has become possible through the amendment of the Criminal Procedure Code in 2006.
Mediation, however, has some statutory limits: it can only be applied with regard to cases
of a crime against the person, a traffic-related crime or a crime against property punishable
by a maximum 5 years of imprisonment. In short, the legislator mainly intended it for use
in less serious cases.

The condition for using mediation is that the proceeding can
be dismissed or the punishment can be subject to unlimited
reduction pursuant to section 36 of the Criminal Code (active
repentance), in which case the public prosecutor suspends the
proceeding and refers the parties to a mediator. Active re-
pentance as grounds for the termination of punishability in the
case of juvenile offenders is different from the rules relating to
adults, as the maximum upper limit of sentences is five years
(in the case of adults this limit is three years) in the case of acts
with the same legal subject.

Since 1 January 2007, mediation has taken a successful jour-
ney in the history of Hungarian criminal justice. According
to the relevant laws, not only the parties but also the pub-
lic prosecutor and, during the trial of the first instance, the
judge may recommend its application (with the approval of
the parties). Despite previous negative sentiments, media-
tion works effectively in Hungary as a restorative method
and it is successful in more than 3000 cases every year. It
must be noted, however, that in the majority of cases it is
applied with adult offenders. The rate of participation of ju-
venile offenders is only 12%. According to our examination,
the main reason for this is that neither the judges nor the
public prosecutors consider it a good solution for juvenile of-
fenders, with especial regard to the impossibility of financial
reparation and to the fact that the Act does not require the
ordering of probationary supervision for the duration of the
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mediation. On the other hand, when postponing indictment
for example, in addition to imposing rules of conduct, the
judge orders probationary supervision. Juvenile offenders
are thus continuously watched and supported by a proba-
tion officer. This practice therefore is primarily attributable
to statutory deficiencies.

Practical experience shows that legal practitioners also have diverse views on the possibil-
ity of mediation (Barabas-Windt, 2009, Fellegi, 2009:296-297), and many of them do not
deem it a good approach in cases involving more serious crimes. According to the results
of the first two years, mediation is typically used with regard to offences where conviction
results in a maximum of three years of imprisonment; in cases at the upper limit of five
years, mediation only occurs sporadically. The relevant provisions also determine grounds
for exclusion, among which, besides the organised nature of the crime, the most important
is being a repeat offender or a habitual recidivist, which means that the offender had previ-
ously committed several or similar offences. In this way another significant group of of-
fenders — and their victims — are also excluded from the possibility of using mediation. The
process of negotiations/conflict resolution between the offender and the victim is available
for the last time in the judicial proceeding of the first instance: it cannot be applied later.

This raises several questions, as it is not clear from the rules whose interests it serves
to restrict mediation in this manner. If this primarily intends to awake or strengthen the of-
fender’s acceptance of responsibility it is not justified to restrict the application to such an
extent at all. If this is mainly done in the interest of the victim, so that they can understand
and handle the events they suffered, the restriction is also pointless.

Facts and data according to the statistics

Punishments
In Hungary, according to the general public the most appropriate punishment is impris-
onment and it is also the first mentioned among the range of sanctions. (Barabéas-Windt,
2010). Despite this, up to the last year, the courts typically and most often imposed fines.
This trend seems to have been breaking since 2010 and apparently the increase in the
number of imprisonments and the decrease in the number of fines will slowly result in the
reversal of this process. In 2010, out of more than 86,000 definitive verdicts almost 30,000
were suspended or unconditional prison sentences, while the number of fines was about
28,300.

We also have to note that every year approximately 7-8 % of those convicted in a final
court ruling are juvenile offenders. The practice of sentencing juvenile offenders is signifi-
cantly different from that of adults.
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Figure 1: Breakdown of sentences imposed on adults (2006-2010)
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Source: Unified System of Criminal Statistics of the Investigative
Authority and of Public Prosecution (ENYUBS).

The punishments of the adults convicted in a definitive court ruling are similar to the above.
The decrease in fines is in part probably due to the fact that legal practitioners realised that
these punishments are ineffective. A significant proportion of offenders commit the crime
for the very reason that they are not rolling in wealth, which means that some of the con-
victs — the ones whose circumstances are the worst — will sooner or later get back to the
prison (maybe because they are unable to pay the fine). The withholding influence of this
type of punishment is questionable even in the event of a successful enforcement.
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Figure 2: Breakdown of the punishments imposed on juvenile offenders (2006-2010)
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There are fewer options for of juvenile offenders, as fines can only be imposed on them if
they have income or assets of their own, and community service can only be ordered for
offenders who are older than 16. It can be mentioned as a positive feature that ancillary
punishments and sanctions imposed independently, such as reprimand, probation or su-
pervision by probation officer are ordered for juvenile offenders in large numbers. They can
also be placed in reformatory institutions, but research experience shows that their impact
on reforming offenders is rather poor.®

The number of juvenile offenders convicted in definitive rul-
ings has decreased over the past five years. The percentage
of those sentenced to imprisonment was 26-27%. The highest
rate was 29.8% in 2010. The court suspended on probation
73.5-80.6% of the sentences. In 2010, out of 6007 juvenile
convictions, imprisonment was imposed in 1790 cases, of
which execution was suspended in 1385 cases (77.4%).

The number of fines was 368 in 2006 and 196 in 2010. Their
percentage was between 3.3 and 5.7%. Ancillary punishments
and sanctions imposed independently constituted more than

M.— Kiss A. — Gyurkd Sz.: A gyermekkori deviancia és annak kezelése a hatélyos jogszabalyi keretek kézott.
[Childhood deviation and its treatment within the current legislative framework.] OKRI, Budapest, 2005.
Manuscript
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half, in fact almost two thirds of the punishments imposed
upon juvenile offenders. In 2010 their number was 3560.
Probation was the most frequent (87.5-89.4%), followed by
reprimand (7.2-5.4%), then by confinement in a reformatory
institution (4.3-5.9%). (ENYUBS)

Those who are imprisoned

The number of inmates is continuously rising — despite the fact that the number of offences
has not changed considerably for several years. This may be partly connected with the
stringency of the laws resulting from the ideas of legal policy.

In June 2010, Act LVI of 2010 introduced to Hungarian criminal law the a significant increase in
the severity of punishments for recidivists who have serially committed violent crimes against
the person — which has become known as “the three strikes” principle — which may also be
life imprisonment in the most serious cases. The accepted amendment has doubled the upper
limit of the sentence of the most serious crime in multiple offences if at least three of them
are violent crimes against the person. It is a further aggravation that, if the upper limit of the
sentence thus increased exceeds twenty years or life imprisonment can be imposed in respect
of one of the multiple offences, the offender must be sentenced to life imprisonment. The law
provides that the sentence cannot be reduced in the case of a violent repeat offender.’”
Within the framework of increasing the severity of the law, the principles of imposing sentences
from before 1t March 2003, the so-called “median term punishment™, have been reinstated.
This divides the society of lawyers, because in the opinion of some people it violates judicial
independence.

In addition to this, the amendment of Act LXXXVL of 2010 on certain amendments neces-
sary for improving public security made it possible to apply confinement for juvenile offend-
ers who committed petty thefts, fraud or damage to property; in other words, it lifted the
ban on confinement and on changing an imposed fine to confinement in the case of juvenile
offenders. According to the legislator it is not justified to maintain the ban since fines cannot
be imposed on juvenile offenders, as they do not have any income or assets of their own. This
means that, previously, the authorities hardly had any options for punishing juvenile offenders
for the offences they had committed. However, the maximum term of confinement that can
be imposed for juvenile offenders is determined in the Act as half of the maximum term that
can be imposed on adults — that is, 30 days — and it also requires the separation of juveniles
and adults during execution. (Lajtdr, 2011)

7 See: http://www.jogiforum.hu/hirek/

8 When imposing a fixed-term imprisonment, the median term of the sentence shall be governing. The
median term shall be determined in such a manner that half of the difference between the upper and the
lower limits of the sentence must be added to the lower limit of the sentence.
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Figure 3: Changes in the total number of prisoners, 2008 - 2010 (together with persons in
custody, convicts, persons subject to involuntary treatment in a mental institution
and persons referred to confinement)
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Partly as a result of this process, the number of prisoners in penal institutions exceeded
seventeen thousand in February 2011 compared to the 13,000-14,000 before.

Mediation in prisons primarily affects those who serve their sentence on the basis of
a definitive judgment. In 2010, the total number of such persons was more than eleven
thousand (11,241) in the different closed institutions of the country. As it is clear from Table
1, the most typical form of enforcement is prison, to which offenders who committed so-
called crimes of medium severity are predominantly sent. Juveniles who committed the
most serious crimes serve their sentence in prisons for juvenile offenders, separated from
the adults. This however is not always possible considering the current crowdedness of
prisons.
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Table 1: Trends in the number of persons in penal institutions, convicted in a definitive
judgment, 2008-2010

Penitentiary
(maximum-security
institutions)

(medium-security
institutions)

Correctional instituti-
on (minimum-secu-  :
g sters)

Fines and community : i : : : : : : :
service changed o405 383 2 480 454 26 506 467 39
imprisonment (mini- : : : : : : : :
mum-security) :

Prison for juvenile
offenders (medium-
security)

Reformatory ins-
titution for juvenile

e S 153 147 6. 141 137 4 169 163 6
offenders (minimum- : i i i : : : : :
L OIS SO SO SO SO SV SSITTO SO SO SO
Total 110,072 9459 613:10590: 9933: 657 11,241:10,582: 659

Source: BVOP

According to the results of one of the most well-known longitudinal research projects
— the Wolfgang-Figlio-Sellin survey conducted in Philadelphia — a relatively small group
of offenders is responsible for a considerable part of the offences. These so-called “incor-
rigible criminals” start their careers as a criminal in their early childhood and their other
circumstances are also worse than the average. (Wolfgang, Figlio and Sellin, 1972)

When examining the criminal records of the inmates of domestic prisons, the results
show that slightly less than 50% of prisoners are first offenders, while typically 30% have
already committed at least one, maybe similar, premeditated crime, and about 20-24% have
committed several crimes, on account of which they are qualified as recidivists.’

if such a person was previously sentenced to imprisonment without probation for a premeditated criminal act,
and three years have not yet passed since the last day of serving the term of imprisonment or the last day of the
term of limitation until the perpetration of another criminal act. A “habitual recidivist” means any recidivist who
commits on both occasions the same crime or a crime similar in nature and a “repeat offender” means a person
who has been sentenced to imprisonment without probation as a recidivist prior to the perpetration of a pre-
meditated criminal act, and three years have not yet passed since the last day of serving the term of imprisonment
or the last day of the term of limitation until the perpetration of another criminal act punishable by imprisonment.
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Table 2: Trends in the number of persons in penal institutions, convicted in a definitive
judgment, broken down according to their criminal records 2008-2010

Criminal history

Recidivist, habitual recidivist

Repeat offender

£ 10,072

100.0 : 11,241

100.0 : 10,590

Source: BVOP

Reality is slightly worse than the statistics. The above table does not contain the offenders
who, although they committed crimes on several occasions, are not regarded as recidivists
according to the Criminal Code because more than three years had passed since their release
from the imprisonment for their previous act. Besides, it is obvious that there are inmates who,
although they had committed crimes, appear as first offenders, as their crimes did not become
known to the authorities, or procedures are currently pending against them in connection
with such crimes. It turned out during our research that these cases are by no means rare.

Figure 4: The term of imprisonment and criminal history (2010)
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The most typical term of imprisonment is 1 to 2 years in all three categories and, in the
category of first offenders and recidivists, it is a sentence of between 3 to 5 years. These
terms however can be shortened, for example for good behaviour, which means that the
actual time spent in the prison will be less.!°
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Among repeat offenders, this period shifts towards the range of 5 to 10 years, a main
reason for which — in addition to the gravity and other circumstances of the crime — is the
fact that they are repeat offenders.

Figure 5: average utilisation of the penal institutions
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Overcrowding generates tensions in the prisons, which can appear as the aggression of
people towards each other and to themselves. The prisons, which usually do not have
enough staff and psychologists, are unable to tackle this problem. The year 2011 started
with a tragic incident.

At dawn on 1°' January 2011, a prisoner serving his sentence
in the Vdc Penitentiary and Prison was killed after his cell-
mates — who later attempted suicide — seriously abused him,
disclosed the head of the public relations office of the Direc-
torate-General of the Hungarian Prison Service (BVOP). On
Saturday, at about a quarter past one in the morning, the
wardens heard noises in the barracks of the Vdc Peniten-
tiary and Prison; therefore they opened the “suspicious” cell.
This was the moment when they noticed that one or two
inmates had abused the third inmate in the cell for three so
seriously, that he died. Following the abuse, the perpetra-
tors — probably because they realised what they had just
done — attempted to commit suicide with the razor used in
the penitentiary. The cells were regularly checked in the Vdc
Penitentiary and Prison, even on New Year's Eve. The last
such check before the crime was carried out at ten minutes
to one. The nurse and members of staff from the penal in-
stitution started to apply life-saving techniques immediately,
after which the members of the emergency service who ar-
rived took over the treatment of the casualties. The condi-
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tion of the two inmates — serving their penitentiary term
based on a definitive court ruling — stabilised and they were
taken to hospital. The institution immediately notified the
police, who started the investigation at the site inspection.
News item'!

On the basis of his examinations carried out in the Hungarian prisons, the ombudsman
Maté Szabd, when interpreting Resolution No. 13/2001 (V. 14) of the Constitutional Court,
emphasised the necessity of lawful treatment within the framework of the prison system
too.”? According to the ombudsman, the lawfulness of the treatment of prisoners mani-
fests itself in a complex way during imprisonment, and it includes the prohibition of dis-
crimination against prisoners, the requirement of speaking in an appropriate tone to them
and respecting the prisoner's human dignity and self-esteem. On the other hand, treatment
in a wider sense also includes the circumstances of the prisoner's accommodation and the
crowdedness of the places of confinement. Over-crowding in penal institutions can have a
negative effect on the prisoner’s legal status and the security of imprisonment.

Violence in prisons is not only a problem in Hungary.
Though there are huge differences between prisons, it is
generally true that violent incidents undermine the balanced
operation of the facilities.
There are four characteristics of typical prisons that gener-
ate conflicts:
» the deprivation of material goods, which gives rise to
competition;
» the high risk of victimisation — murder, homosexuality;
» the loss of personal autonomy — endeavours to assert
personal force and one's own decisions;
» the lack of experience in resolving conflicts without the
use of violence.
None of these factors can be fully eliminated, which means
that it is worth interfering in the areas where there is the
greatest chance of finding a solution. The use of restorative
measures on the basis of joint decisions can be effective in
each area regarding the lessening of tensions.
(Edgar—Nevell 2006:63)

11 http://www.fmh.hu/belfoldi/20110101_drama_vaci_borton
12 Notice of the parliamentary commissioner on his findings relating to the prison service in Hungary:
www.obh.hu/allam/aktualis/doc/BV_fuzet.doc
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In Hungary, approximately fifty prison psychologists are currently employed, and it is their
job to attend to the psychological well-being of the more than sixteen thousand inmates.
Maté Szabd, the parliamentary commissioner for civil rights, called the attention, in his opin-
ion prepared on the basis of his examinations carried out in Hungarian penal institutions, to
the fact that to “achieve a more humane prison service”, more physicians and psychologists
should be employed in the prisons.

Research in prisons
The unfavourable trends in the rate of recidivism in the whole world show that the transition
from the prison to society and the reintegration process should be assisted more effectively,
both during the term of imprisonment and after release. Consequently there are strong
reasons for examining the means of reintegration and, in connection with this, the process
of desistance. The effectiveness of the measures applied at the various ages and in the dif-
ferent stages of criminal career can be improved with the assistance of factors that support
the interruption of a criminal career — for example by applying restorative methods.

Restorative methods were also quite successful during the prison stage with regard to
serious crimes — as established by international research programmes, by projects already
in progress and by the experiences in Belgium' — and brought about positive changes in
the lives of both the inmates and the victims. With these results in mind, we set the ex-
amination of the feasibility of restorative techniques and, in particular, mediation during the
execution of imprisonment, as a target in the MEREPS project supported by the European
Union. The application of restorative techniques seems to be an appropriate means of han-
dling the continuous conflicts and tensions in prisons. Consequently, our research carried
out among juvenile, young adult and adult offenders does not only examine the possibility
of facing the former victim and the community but also deals with the possibilities of ap-
plying restorative methods within penal institutions (between the inmates).

The empirical research was carried out at two locations, in the Penal Institution for
Juvenile Offenders in Tokol and the Penitentiary and Prison in Balassagyarmat (for adult
prisoners).

The juveniles’ institution in T6kol

Most of the juvenile™ convicts in Hungary are in the Penal Institution for Juvenile Offenders
in Tokdl. The prison area is not only for the accommodation of juveniles. Only a smaller
proportion — approximately a quarter — of the more than 700 inmates are juvenile of-
fenders, the rest are adults. The Central Hospital of the Prison Service is also located here,

13 On the Belgian results see the study of Ivo Arsten in this volume

14 Pursuant to section 107 of the Criminal Code: “Juvenile offender” means any person between the age of four-
teen and eighteen at the time of committing a crime, which means that the perpetrator may only be subject
to criminal prosecution after his/her fourteenth birthday. Before and on this day he/she is regarded as a child,
therefore the ground for the preclusion of punishability exists in such cases, which means that he/she is not
punishable. [BJD No. 3838]. The perpetrator shall be regarded as juvenile on his/her eighteenth birthday. If he/
she commits the crime on this day, the special statutory provisions must be applied. (BH 1987. 267).
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which serves in-patients not only from among the prisoners in Tékol but also for all the
inmates of the country. Duna Papir Termel& Kereskedelmi és Szolgaltatd Kft. (Duna Paper-
Mill Factory) is operated next to the prison.

The complex was originally built as an army base, and then in the fifties it was altered
into an internment camp. It has been operated as a reformatory institution and prison for
juvenile offenders since 1963. Though it was enlarged in 1985, its condition is continuously
deteriorating, the buildings are outdated, and the cells are spacious but overcrowded.

The majority of the juvenile offenders are in compulsory education because of their
age, and so they do not work. There is a “regime-system” in force in the institution, which
differentiates between the ranges of available benefits. The possibility of changing between
the regimes is an important principle which motivates the inmates. The assessment criteria
include the following: the development of personality, the completion of work, participa-
tion in education, community work and activities and their relations with other inmates as
well as with the supervisors.

In the prison, juveniles are together with young adults (up to the age of 21). Mainly
owing to the pent-up tensions, violent acts are frequently committed in the prison, which
afterwards lead to even more years in prison. The victims of violence become crippled
both physically and mentally, which is why suicide attempts and successful suicides have
both occurred.

Madté Szabd ordered an examination of the penal institutions
for juveniles following the incident when in October 2007 a
juvenile prisoner was killed by his cellmates in the penal institu-
tion in Tokol. According to the examination, prisoners tend to
turn on each other where cells are overcrowded. According to
the ombudsman the inmates’ aggression towards each other
should be prevented by the state with all available means.”
He expounded in his report that the accommodation of juve-
niles directly jeopardises their constitutional rights to life, hu-
man dignity and to protection and provision by the state, as
well as their rights necessary for appropriate physical, mental
and moral development. As the management of prisons is
not able to significantly change the existing circumstances, the
parliamentary commissioner requested the Minister of Justice
to devise a specific action plan for guaranteeing the lawful
detention of juvenile offenders.

The institution for adults in Balassagyarmat
The basic duties of the prison, which was built between 1842 and 1845, are to carry out
the penal tasks relating to pre-trial detention, the imprisonment of adult male convicts in

15 www.obh.hu/allam/aktualis/doc/BV_fuzet.doc

40




a penitentiary or a prison, and confinement. According to the data from the beginning of
2010, there were nearly 500 prisoners in the institution.

The institution, which was registered as the first prison in the country, is more than 150
years old and in a listed building, with all the drawbacks related to this. The building has
thick walls; it is poorly insulated, damp, hard to heat and in constant need of repair. The
institution tries to improve the situation through applications for funds. For example, the
renovation of the historic chapel and library has been recently completed with the help of
the Norwegian Civilian Support Fund.

The basic area of the institution is smaller than that of the complex in Tokol. It is only
one building with a complicated ground-plan. The prisoners have no opportunity to play
sports or go for a walk in a large area. Cells are also reminiscent of the old days, since they
are small, low and do not comply with the requirements of our age in other respects either.

The Penitentiary and Prison in Balassagyarmat is, as much as possible, open to applica-
tions that facilitate the training, social reintegration and education of prisoners. A great
number of prisoners request to be transferred here because of the opportunity to work,
for example. While in the 19 century the employment of prisoners was realised within
the framework of the “Nograd County Institution of Prisoners’ Employment”, convicts are
now employed by Ipoly Cip&gyar Kft., a shoe factory operating next to the institution. In
addition to this opportunity, the continuous education and development of inmates is
guaranteed thanks to the many programmes.

The staff and management of the prison lay special emphasis on the placement of in-
mates. When dividing the prisoners into groups, they endeavour to reduce the number of
conflicts between inmates placed in the same cell to the minimum, in that they try to filter
in advance those that are hard to handle, and they fill cells in such a way as to create order
and a peaceful and pleasant community, which can be regarded as optimal in respect of the
order of the prison. There are six regimes in the institution distinguished according to the
severity of the offences committed by the prisoners and on the basis of how cooperative
they are during their imprisonment.

The results of the empirical research
The importance of mediation and the other restorative methods in respect of the prison
and of reintegration lies in the fact that, through identifying himself with the victim, repent-
ance and forgiving, it is easier for the offender to find his way back into society and his
community, and it is more likely that his criminal lifestyle comes to an end. Restorative Jus-
tice, whilst approaching the interpretation and handling of conflicts with a new approach,
also retains some of the objectives of the traditional systems relating to rehabilitation.
(Gavrielides, 2007:139) If we accept this effect of this method, the results of our research,
as a matter of fact, also answer the question as to what circumstances and conditions are
required so that the offender has better chances of reintegrating into society, which would
also protect society as a whole from further atrocities.

Our research was based on the duality of the examination of prisoners from the socio-
logical and the psychological aspects. During the examination in Hungary, we approached
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the chances of applying restorative techniques with three different research methods,
namely in-depth interviews (100), questionnaires (200) and focus group interviews (8).
None of these means is able to reveal the inmost thoughts of the respondents or the
“truth” by itself, but we hope that by combining these methods we could get nearer to the
truth'®. The research carried out in prisons is capable of finding out the truth to only a lim-
ited degree. Respondents do not always say the truth. This may be caused by their fear of
the consequences, by their desire to live up to the questioner’s expectations or to impress
them.” The interviews were significant because, through them, individual opinions could
be revealed and a more personal relationship was established between the researcher and
the respondent, while the analysis of questionnaires facilitated the in-depth and thorough
evaluation of the data. The focus group examination demonstrated the system of collective
expectations and the ways and limits of an individual's submission, through the interaction
between the group members.

The premise of our research was that the willingness to repent and to participate in me-
diation is influenced by the intention to integrate or reintegrate into society: the stronger
this urge, the stronger is the readiness to cooperate.

The results of the examination conducted on two sites — in the institution in Balassa-
gyarmat and the juvenile offenders’ institution in Tokol — were fundamentally different. Be-
low, | will analyse the possibility of mediation and reparation on the basis of the differences
between the answers received in the two institutions.'®

Questionnaires and in-depth interviews

The personality and status of offenders
The age of offenders

The place of imprisonment was determined by age, as it arises from the difference be-
tween the penal institutions that all juvenile offenders serve their term in Tokol, whereas
older offenders are in Balassagyarmat.

The average age in the sample is 26 years.

The youngest person we questioned was 15, while the oldest person was 57. The major-
ity were 20 years old and the number of prisoners younger than 22 was the same as that of
the prisoners older than that. The youngest respondent was 15 and the oldest respondent
was 21 in Tokol, while in Balassagyarmat the youngest was 22 and the oldest was 57.

School qualifications of the inmates

Prisoners are at a disadvantage in respect of school qualifications compared to the national
average. This, in part, is due to the high proportion of the younger age-groups. Older in-
mates are more likely to have professional skills and more work experience.

17 For more information about this see: Fliegauf,-Ranki 2007. ibid.
18 Using the contents of the research report compiled by the Local and Regional Monitoring Institute (LRMI).
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The less educated groups are overrepresented among the pris-
oners. In Balassagyarmat, 48% of the prisoners completed eight
or even fewer grades; 18% only started secondary school, 30%
had a trade qualification and not more than 4% had a school-
leaving certificate or a degree. These proportions were even
worse among the prisoners in Tokél: 65% had completed eight
or even fewer grades, 28% only started secondary school, 6%
had a trade qualification and not more than 1% had a school-
leaving certificate. This however was obviously in connection
with the young age of the respondents.

We could hardly find a prisoner with a secondary-school certificate or higher qualifications.
Prison may help in compensating for certain disadvantages but this is only a partial effect.
The inmates usually proceed with their studies up to the 10™ grade as there is no possibil-
ity for education any higher than that. After this, they usually work but this is not true for
everyone.

Figure 6: Breakdown by school qualifications (%)

Balassagyarmat

) Toksl
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............................................................................................................................................................................................. ..
8 years in trade school or trade qualification school-leaving higher education
primary vocational school examination started or completed
school or started
less

Source: Local Monitoring and Regional Institute (LRMI)

Religiousness of the inmates at the time of the research and before their imprisonment

Most of the prisoners regarded themselves as religious in one form or another. The signifi-
cant majority is Roman Catholic and the smaller part is distributed between the followers
of the Reformed or the Evangelical church or the Buddhist doctrines. Nearly half of those
who regard themselves as religious never go to mass but a significant part of them — almost
the other half of those questioned — go at least once a month. Two thirds of the prisoners
who professed themselves to be religious pray at least once a week. The inmates in Balas-
sagyarmat prayed a little less often, while most prisoners in Tokol did so daily and only a
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small proportion of respondents said they never prayed. At both locations, somewhat more
respondents professed themselves religious at the time of questioning than in respect of the
period preceding their imprisonment.

60% of the inmates in Balassagyarmat were religious at the
moment they committed the crime, in contrast with the 68%
at the time of questioning. These percentages increased from
46% to 60% in the case of the prisoners in TOkol.

Nationality and origin of the inmates

The prisoners were Hungarian citizens with the exception of one person. As regards their
origin, 36% of the prisoners in Balassagyarmat professed themselves Hungarian, 13% Hun-
garian and Roma, 32% Roma, 1% Slovak and 1% German. Twenty-two percent of the
prisoners in Tokol professed themselves Hungarian, 11% Hungarian and Roma, and 60%
Roma.

Family

Family relationships can become especially important in the prison. Returning to the fam-
ily is the purpose for which it is worth fighting, for which one has to survive in the prison
and, all in all, it means the promise of a normal life. Family ties can have a much stronger
influence in the extreme socio-cultural environment of the prison. The outside world of
the family may become overstated and overly idealised as an antipode of the world of the
prison. Visits and the arrival of parcels and letters affect not only the prisoner’s frame of
mind but also his status within the prison.

Most prisoners had previously been living in a relationship of some kind. The differ-
ences between the inmates of the two prisons in respect of family status and the number
of children exist, of course, due to the differences in the age-groups and life cycles of the
prisoners. The majority of those in Balassagyarmat are married or were living with one or
more (!) life-partners, in general far from their parents, with their own families.

Owing to their youth, a greater proportion of the respondents in Tokdl were single but
the majority of them were also living in a family or in a relationship of some kind before
their imprisonment. Despite their young age, many of them have children. Besides, they
also lived together with more people than the adults.

The examination suggested that in many cases these “outside” relationships did not
really exist anymore in practice. Letters and parcels often stop coming as time goes by
and also because of the financial situation of those left at home. Visits are the first to cease
because they are too costly for those families that are already poor and often left without
a breadwinner. The offenders — especially in the prison for juvenile offenders — come from
diverse regions of the country and their family members are unable to pay the travel ex-
penses. In many cases the parcels also exhaust the last reserves of the families.

44



The committed crimes and criminal history
Among the crimes committed by the prisoners questioned, the most common are crimes
against property (approximately 50%), followed by crimes against the person (25%).

The overwhelming majority of the prisoners are first offenders and the minority are
recidivists. Most of the recidivists fall within the category of habitual recidivists.

Two thirds of the inmates in Balassagyarmat and almost nine
tenths of the prisoners in Tokol are first offenders. We must
keep in mind as regards juveniles that, because of their age,
the legal regulation relating to that is aimed at a concrete
age-group; they have fewer “possibilities” to commit offences,
and in part this is the reason for which the rate of recidivism
is smaller. However, the ratio of those against whom criminal
cases are currently pending for the commission of other of-
fences is higher among the young prisoners in Tokol.

There are criminal proceedings pending against 18% of the prisoners in Balassagyarmat for
the commission of other offences, while this proportion is 30% for the prisoners in Tokol.

The term of imprisonment

A quarter of the prisoners questioned were sentenced to unconditional imprisonment
for a term of between one and two years. More than 90% of the inmates in Tokdl were
sentenced to a maximum of five years, whereas in Balassagyarmat this number only cor-
responds to 41% of the inmates. Forty-three percent of the prisoners in Balassagyarmat
spend five-ten years in the prison and 15.5% spend more than ten years there. In the case
of juvenile offenders the maximum term of imprisonment that can be imposed is 10 years;
however, in the event of committing another offence this period is, of course, prolonged.

Table 3: The term of imprisonment (total time to be served, %)

Balassagyarmat

(%)

max. 1 year

Source: LRMI
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Relations in the prison

Conflicts and relations

Conflicts always emerge more intensely in prisons, since they are closed institutions. Af-
ter spending more time in the prison and as they grow older, the affected persons learn
to handle their problems with each other, or at least they talk about such problems less
openly, and so it seems that the aggression has decreased. Half of the adult prisoners and
more than two thirds of the juveniles in Tékél said that they had already had conflicts with
others. Conflicts usually emerged with the other inmates, outstandingly with inmates other
than cellmates. The prisoners in Balassagyarmat would rather try to avoid conflicts or
resolve them in words. On the other hand, the young prisoners in Tékdl prefer aggression,
sometimes even in its rather serious forms, and only a smaller proportion of them are willing
to discuss disagreements.

The methods used by the inmates in Balassagyarmat for con-
flict resolution are that they discuss it (n=32); they ask/would
ask for the instructor's help or report the incident (4); they en-
dure it or tolerate it (n=3); they cannot solve it (n=1); they re-
spond with abuse, oppression or causing grievous bodily harm
(n=16); they settle it among themselves (n=2); they leave or
detach themselves if possible (n=4); the conflict gets sorted
out by itself (n=1). The methods of the inmates in Tokél for
conflict resolution are that they discuss it (n=42); they ask/
would ask for the instructor's help or report the incident (n=5);
they endure it or tolerate it (n=2); they cannot solve it (n=3);
they respond with abuse, oppression or causing grievous bodily
harm (n=56); they settle it among themselves (n=3); they leave
or detach themselves if possible (n=6).

On the whole, the prisoners in Tokél mentioned aggression as the only way of resolving con-
flicts in a shockingly larger number than the prisoners in Balassagyarmat.

In both institutions, nearly all inmates mentioned that they had to fight. As they related,
those who are not willing to do this can expect much worse and often become the target
and victim of harassment. Conflicts usually happen during the period after getting into the
prison. This has several functions. One, and maybe the most important, is that it serves
the creation of an informal hierarchy of inmates. The initial conflicts can only be avoided or
mitigated through recognition inside or the respect achieved in another penal institution
(the offender’s reputation).

They usually do not commit grievous bodily harm against each other as it has more se-
rious consequences and may lead to another sentence. Independent of this, mainly among
juveniles, cases of stabbing or serious injuries may occur, about which the intimidated
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victims will keep quiet. There were fewer irregularities reported in Balassagyarmat: there
were fewer cases of stabbings, harassments, fights and the use of narcotics.

These differences are also not caused by the specific characteristics of the institutions
but by the age of inmates. Apparently, drug abuse (Rivotril, marijuana and other narcotics,
limited only by the inmates’ creativity) occurs more often among juvenile offenders, and in
general it is not discovered unless it causes a bigger trouble.

For instance, the prisoners in Tokél did the gardening with
enthusiasm until it turned out that they produced narcotics
from certain plants. The situation was similar in the case of
flower-boxes, where the resourceful juvenile offenders planted
hemp stems.

In Balassagyarmat, fewer people mentioned harassment, which does not mean that, in fact,
there were not any such occurrences in the prison in Balassagyarmat. The juvenile offenders
mentioned it more often and also there are several criminal proceedings pending in Tokal
for rape, which may result in as much as five years of imprisonment. In Balassagyarmat,
when selecting the people to be confined in the same cell, it is especially important to create
a combination of persons that will lead to the fewest open conflicts. It is less possible to real-
ise this in TOkal, as the inmates live in large cells, in many cases with more than ten of them.

However, physical strength is not the only principle that establishes the hierarchy within
the prison, though, without doubt, it is the most effective one. It seems that inmates can
stand out with their intellect. This tended to be mentioned more in Balassagyarmat.

As alleged by the inmates, there is no real friendship between them. “There is no friend-
ship in the prison, it is only fair-weather friendship. By this, the inmate alluded to the fact that
there existed interest groups within the prison. For those who lived a criminal lifestyle and
committed crimes in gangs outside or later even within the prison, we can talk about a
strong solidarity. In many instances the prisoners’ relatives are prisoners in the same insti-
tution, and there were also cases when the offender was placed in the same institution as
his associates. These relationships, that are closer than the average, were not formed in the
prison but had already existed before the sentence.

Victimisation

Whereas the offenders are open about the crimes they commit in the prison, this cannot
be said of victimisation. In the entire sample, there were altogether 52 inmates who admit-
ted that they had already been the victim of a crime. The majority of them (36 persons)
are prisoners in Balassagyarmat. Only 4.5% of the inmates admitted that they suffered the
injury within the penal institution (this means 9 persons). This proportion is relatively small;
however, we can assume that in fact there were more persons victimised in the prisons
than those who admitted it.
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Repentance and the sense of guilt
On the whole, the prisoners participating in our research declared themselves “somewhat
guilty” rather than not concerning the offences they committed. When rating their guilti-
ness from 1-5, the prisoners in Balassagyarmat gave an average of 3.23 points, while the
prisoners in Tokol gave 3.61 points. There were more prisoners in Balassagyarmat who
declared themselves innocent. The responses were characterised by a certain kind of ex-
tremism: the respondents either think of themselves as totally innocent or as absolutely guilty.
The overwhelming majority of the offenders blamed themselves for the occurrence of the
crime. This, however, as it turned out during the talks in the focus group, did not mean
the acceptance of responsibility but only that the offender felt that he had “screwed it up”,
for example he was not watchful enough or chose a wrong target and so he was sent to
prison. Besides, the ratio of those blaming their associates is much higher among the pris-
oners in Tokal, since juveniles tend to commit the crime in a gang more often.

Six percent of the prisoners in Balassagyarmat mentioned ex-
ternal circumstances, 13% their associates, 25% the victim, and
54% mentioned themselves as the cause of the crime. Four
percent of the prisoners in Tékol mentioned external circum-
stances, 29% their accomplices, 22% the victim, and 56%
blamed themselves for the crime.

We also asked them whether they considered the sentence imposed upon them to be just.
In general, the inmates accepted the verdict, but they tried to lessen the gravity of their
crime, therefore they felt that the sentence was too long.

According to several research projects, the prison socialisation is an important stage of
the restoration of one’s self-image. A negative self-image causes unbearable tension after
a period. This means that the lessening of the committed crime can be regarded as the
start of prison socialisation. Nevertheless, it is not a good strategy in the juvenile offenders’
prison to deny the committed crime, as this way the affected person may be easily classi-
fied as weak. This can be an explanation of the fact that, while the adults tend to insist on
their innocence, the juveniles in Tokol admit to having committed serious crimes in order
to be cool.”

The inmates and the possibility of restoration

During the research we asked the offenders whether they would meet the victims and
whether they would be willing to apologise or whether they would endeavour for recon-
ciliation. We compared these answers with the other circumstances of the interviewees.
At first sight it seemed that the answers gave a rather favourable picture, since 64% of the

|6gia.[The psychology of prisons] Rejtjel Kiado Kft., Budapest, 2002., pp. 93-127.
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inmates answered that they were willing to participate in a meeting with the victim and would
even agree on compensation.

The prisoners who replied that they did not want to meet the victim mentioned various
reasons for this. One of the most typical answers was that, as they were already punished
anyway (as with the prison they are “done with” the punishment), they do not think that
any further meeting, acceptance of responsibility or apologies would be necessary. Others
mentioned that they had already apologised and showed repentance during the trial. It is
indeed usual that, on the advice of their lawyer, the accused apologises and show repent-
ance in the course of the trial. This, however, often happens without the victim present and
usually is without true emotions, as it only happens for tactical reasons.

There are some who are still angry with the victim or maybe even blame them for
their being in prison. There are some who feel innocent or even that they are a victim. In
the opinion of some inmates, mediation would not be a solution in their case but they can
imagine it in others' cases. There were cases when, according to the prisoner, the meet-
ing was not possible because of the nature of the crime (for example in a homicide case).
In the opinion of some prisoners, if they show repentance, it may lessen their authority
in the prison. Others were afraid that they would be humiliated during the meeting with
the victim. Apparently, there are many reasons for rejecting mediation. There are reasons
which can make the prisoners more open if they accept the main point of restorativity as
well as the ideas of repentance and of taking responsibility. However, certain reasons obvi-
ously cannot be eliminated, and, in such cases, it would be explicitly harmful for the victim
to meet the offender (for example if the prisoner is angry with them or even blames them).

As regards the inmates’ age, it turned out that juveniles and those older than the average were
more willing to meet the victim. The willingness to participate in mediation radically decreases
up to the age of 25, then, between the ages of 25 and 40 it fluctuates at a lower level, and
finally, it increases again over the age of 40. We detected greater differences and “uncer-
tainty” in the measured proportion among “older” inmates. With regard to juveniles, how-
ever, when compared with other parameters (for example the propensity for aggression or
the refusal to accept responsibility), the sincerity of the respondents can be doubted. We
therefore returned to these questions during the focus group examination.

When looking at school qualifications, there are two categories the values of which sig-
nificantly deviate from the willingness to participate in mediation: while this ratio is well be-
low the average of the examined population among those who finished secondary school
or were attending secondary school just then, the ratio of those who graduated from a
grammar school or studied in higher education was well over that. We can infer from this
that higher school qualifications have a positive influence on the intention to participate in
mediation.

Previous convictions do not affect at all the extent to which the inmate is ready to
participate in mediation. This also holds true for those persons against whom criminal
proceedings are pending in another case.
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On the basis of the answers, the prisoners who are married or live in a relationship are
more willing to participate in mediation, which means that relationships have a positive ef-
fect on their intention to reconcile.

The family's opinion also plays a part in the process of reconciliation. Based on the data,
those prisoners whose family also expressed their disapproval of the crime but who did
not condemn the prisoner and their relationship did not change for the worse are the
most willing to agree to mediation. Among prisoners whose relations with their families
have deteriorated, the openness to mediation remains under the average willingness in the
sample. Only a third of those who have no family or maintain no relations with their family
would agree to mediation.

We can infer from this that, if we support the prisoners in re-establishing their broken
relationships, for example through the method of family group decision-making, we can also
increase the successful application of other restorative techniques.

The religiousness of the inmate proved to be significantly related to his willingness to recon-
cile. This can be explained by the fact that, in the majority of religious doctrines, penitence is
of fundamental importance. It is possible that the characteristics that determine religiosity
also encourage the participation in mediation.

The fact that the prisoner himself has already been a victim (perhaps he was victimised in
the prison) also has a noticeable effect on mediation. A probable reason for this is that he
can better identify himself with the victim. Maybe he, as a victim, also wishes to settle the
conflict or he was pleased when the offender apologised.

The relationship between the offender and the victim was similarly important. In cases
where the offender knew the victim prior to the offence, he was more likely to answer that
he would strive for reconciliation (nearly 75%).

The findings of the focus group conversations

During the examination with questionnaires/in-depth interviews, we experienced that
the prisoners are generally open to mediation. In the second phase of the research, during
the focus group interviews, we asked the offenders about their families, repentance and
integration, keeping these results in mind.

We had two aims:
» to measure the willingness to participate in mediation during the prison stage
using a new, experimental technique and
» to clarify the uncertainties which were revealed during the previous examina-
tions and which appear in connection with the factors that make prisoners ready
for reconciliation/settlement.

During eight discussions conducted in focus groups, we tried to cover the entire society of
the prison as much as possible in Balassagyarmat and in Tokdl in order to get to know the
widest range of the attitudes to reparation. With the assistance of the instructors at the
institutions, we created the groups partly on the basis of the offenders’ status in the prison
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hierarchy, their adaptation to the circumstances in the prison, their mental state and the
term they still had to serve in the prison.

Adult “big guns”

All of the participating inmates are at the top of the prison hierarchy. Thanks to their posi-
tion they have the most resources, they can surround themselves with inmates (soldiers),
who will protect them and enforce their interests and they can exploit the inmates at the
bottom of the hierarchy. It was noticeable that they appraised each other's position and
understood the criteria for their selection even before the conversation started. After that
they tried to prove their dominance in front of both each other and the researchers. They
denied the charges brought up against them almost unanimously and many of them were
angry with the victims.

Adults’ cell group

The six participants came from the same cell so that we could also examine the role of the
hierarchy within the cell. The level of the group’s intelligence was well below the average.
They did not even understand some of the questions we asked in everyday language and
they were repeating the same sentences. The status of the group leaders arose from their
dominance, the reason for which was that they were relatives (son-in-law and father-in-
law) and they also committed their offence together. Their opinion was not leading and it
did not influence the incoherent group. Denial and the lack of regret were typical in this
group as well.

Compliant adults’ group 1

The compliant inmates belong to the middle layer of the prison society. Thanks to their
compliant behaviour they provide the supervisors with the smallest amount of work. This
group can be described as the one behaving in the most average way, both in respect of
the intelligence and the communication skills of its members. We selected for participa-
tion in the first adult group (out of the two) two prisoners who previously took part in
the Zakeus programme.?® We expected them to make the other inmates sensitive to the
subjects of repentance and apology. The prisoners expressed their opinions honestly and
openly and this was the first group where the victims' point of view came up. Four of the
seven inmates seemed to be suitable for the participation in mediation. Strangely enough,
the very person who was the most keen to declare his belief in God and his penitence
denied the commission of the crime.

Compliant adults’ group 2

The meeting with the second group of compliant inmates also finished with positive re-
sults. It became clear during the talk that repentance and the acceptance of responsibility

Zakeus. For more information on the programme see the study of Déra Szegé and Borbéla Fellegi.
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are highly dependant on the victim's personality and the type of the crime. There was no
difference between the two groups as regards repentance according to whether some
members of the group had previously participated in a programme with a restorative ap-
proach or not. The results also showed that compliant behaviour is occasionally a survival
strategy of a kind within the prison and does not necessarily mean that the person in ques-
tion is truly sorry for having committed the offence. Insincere behaviour, however, can be
detrimental to the victim in the event of a meeting in person. As such, the offender’s good
conduct and adaptation within the prison cannot serve alone as a basis for the possibility
of meeting the victim.

Juvenile “big guns”

Compared to their counterparts in Balassagyarmat, the juvenile inmates were almost un-
manageable, tried the researchers’ patience constantly and tried to prove their dominance.
[t was shocking to see their absolute lack of repentance and their openness about their
intentions to carry on with a criminal lifestyle after their release.

Juvenile subordinates

These inmates are at the bottom of the prison hierarchy. They are unable to enforce their
interests and the others usually exploit their weakness. We could also observe in their
case that they tried to live up to the expectations of both their fellow-prisoners and the
researchers with their answers. However, there were some people in this group who may
be suitable for meeting their victim.

Compliant juveniles’ group

Although they were also compliant, this group greatly differed from the two compliant
groups in Balassagyarmat. Complying with the unwritten rules in Tokol, none of the in-
mates showed repentance and there were some who even spoke about their victims with
anger. It is not surprising that nobody seemed to be suitable for participation in mediation
from this group.

Juveniles “before release”

This was a compliant group, the members of which were to be released soon. Unusually
for the inmates in Tokdl, everybody in this group showed repentance, a reason for which
may be their desire to live up to the expectations but also the fact that prisoners who will
be released soon do not feel subject to the unwritten rules of the prison’s society any more.
There was one inmate in this group who said that he came to regret his crime because of
the victim's testimony. There were also some persons in this group who were suitable for
mediation.
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During the conversations, we first talked about the subjects of repentance and the accept-
ance of responsibility. The prisoners had various attitudes to their crimes and the conse-
guences of the same. In general, three types of opinions could be distinguished in connec-
tion with repentance:

»  The absolute lack of repentance — A proportion of the prisoners showed no form
of repentance at all. The reason for this may have been denial, i.e. the prisoner
consistently declared himself to be innocent. However, it occurred also quite
often that the prisoners blamed the victims, the policemen or the judges and it
did not even cross their mind to become detached from their own point of view.

»  Repentance according to the prisoners’ own interests — Although quite a few
prisoners showed repentance, the reasons behind this gesture are not feelings
for the victim but the prisoners’ selfish motives or injuries. It is virtually a habit
among the offenders to apologise to the victim at the trial, hoping that the
judge will impose a less stringent sentence. There were also prisoners who
only wanted to live up to the expectations of the researchers but their repent-
ance was not sincere. This phenomenon was spectacular among those juve-
niles in Tokdl, who were soon to be released and did not dare to risk anything
negative coming to the supervisors' attention. Typically, when the prisoners
expressed their regrets, in fact they were only sorry that they were imprisoned
as it was hard for them to deal with the confinement; they missed their family
members etc.

»  Sincere repentance — Few prisoners reached the stage of understanding that
they had caused damage to their victims and of showing sincere repentance for
this. Besides a certain level of empathy and the sense of shame, there is another
factor that encourages the prisoners to repent, namely the victim. In the event
that the prisoner knew the victim or previously they had been on good terms
with each other (perhaps the person in question was a family member or a
friend) sincere repentance is more typical. The persons who could be classified in
this group during the examination would be suitable for participating in mediation.

It was interesting for the researchers to observe what the inmates’ attitude was to express-
ing repentance and taking responsibility: according to the juveniles in Tokdl, the expression
of repentance and a guilty conscience is to be avoided as the inmates regard it as a weak-
ness. It is not usual in Balassagyarmat to stigmatise those who show repentance. Whereas
in Tokol the prisoners are proud to admit their offences, those in Balassagyarmat instead
try to lessen their own responsibility for the commission of the crime in many cases.

In comparison to the results of the questionnaire-based survey, on the whole religious-
ness seemed to be less important in respect of repentance. Those persons who said that they
had already been religious before their imprisonment do not regret their crime any more
than those who are not religious. They said that they usually prayed to God to help them
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keep their benefits, give them back their lost material goods or help them in another way.
Several of them stress that they do not believe any more: “when | was sentenced to the first
ten years, | was still a believer but after the second verdict (another 15 years) | smoked the Bible”
(a prisoner currently 20 years old, sentenced to altogether 25 years for murder and other
violent crimes).

Those who became religious later, already in the prison, mentioned that this had com-
pletely changed them and made it easier for them to cope with what had happened to
them. In this respect, again, there are differences between Tokol and Balassagyarmat. The
adults can admit to each other without fear if they believe in God and practice their religion,
and the prisoners treat this as a private matter which nobody has anything to do with. The
situation is different in Tokol, where those who admit that they are religious are disdained.

On the whole it seems that those who became religious while in prison would participate
in mediation more willingly and sincerely than those people who have been religious from
the beginning. It turned out from the inmates’ reports that for those who have been reli-
gious. for example since their childhood, practicing their religion is such a routine activity
that it is separated from the individual's everyday behaviour and thinking, while the prisoner
who became religious in the prison experiences his faith actively, which influences his way
of thinking and his approach to repentance.

Family can play a very important part in the prisoners’ lives, either positively or nega-
tively. This means that family relations can indirectly influence the probability of recidivism
and can motivate the offender to participate in mediation. The disapproval of the family
and the shame they feel can motivate the offender but only if the family ties are strong
and play a significant role in the individual’s life. There are several circumstances lying in
the background, such as sadness due to being isolated, the recognition that the person in
question is a disgrace to his family, and knowing that the family members have less and less
financial resources, their circumstances are deteriorating and the children are left without
their father. Because of all this, the offender will probably endeavour after his release never
to get into such a situation again.

However, only a smaller proportion of the prisoners had a family or real relationships.
A reason for this is, for example, that for repeat offenders the family gradually acquiesce,
in that they cannot change the behaviour of the person in question, they give up on him
and do not keep in touch with him even while he is in prison. The family also won't keep
the prisoner going if there are other ex-convicts among the family members. Under such
circumstances delinquency can easily become a lifestyle, which particularly threatens the ju-
veniles in Tokol. It is usual in Tokd! that the inmate’s father is also in prison or that “my mother
is dying here in the prison hospital of cancer” or that his brother or cousin is also in Téké!l or
somewhere else, maybe “already” in the “Csillag” [a prison in Hungary[?' . It also often hap-
pens in Tokol that a significant number of the offenders had no relations with their family
even earlier as they grew up in an orphanage.

modating the most brutal criminals.
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We also examined the inmates’ intention to reintegrate into the community. We dis-
covered during the conversations in Tokol that the prisoners had such a standard of living
before their eyes, which is absolutely out of their reach if they want to achieve it in a lawful,
law-abiding manner. This means that they have no realistic vision and their dreams and de-
sires are as far from reality as possible. The reference group to which the juvenile offender
wants to belong has a huge responsibility in this respect. “When I'm released, | will be able
to work for my uncle because I'm a qualified butcher. But if he pays a little, | will procure girls
- you can get by that way. How much money is “little” [the researcher’s question]? Well, about
a hundred [a hundred thousand], that's nothing, | won't work for that”.

It often happens that juvenile prisoners have such examples in front them that indirectly
support deviant behaviour and delinquency. Many inmates mentioned that after their re-
lease they intended to carry on with their previous lifestyle but in the future they would pay
more attention to concealing the crime or their identity; “if | get out, I'll be smarter”.

We also observed in Balassagyarmat that in many cases the prisoners gave neutral and
routine answers to the question concerning their plans after their release. There can be
several factors behind this. Answers like “I will be an entrepreneur”, which contain no con-
crete information, are typical. However, there is a strong desire behind such answers to live
up to expectations. The prisoner assesses what the “civilian” researcher expects of him and
tries to answer accordingly. Often, prisoners are indeed in such a hopeless situation that
they are unable to develop any concrete plans. In Balassagyarmat, one of the groups made
a good list of the conditions that are, according to them, necessary for successful reinte-
gration. These are the following: stable employment and financial background, good health,
peaceful family life, and creating relationships that can be useful for the person in question.

It is also an especially important question how the community would receive the pris-
oner returning home after his release. It turned out from what the inmates related that it
usually does not remain hidden from the members of the community if somebody is put
in prison and so the prisoner will bear the stigma of being an ex-convict after his release.
This is usually true for smaller towns in the country or the immediate living environment
in a bigger city. The prisoner can choose either to leave the community or to stay and
accept the situation, and maybe to do something so that the community takes him back.
If a person chooses the latter option, it is possible that he will also be ready to meet the
victim and to resolve the conflict. However, the community can have other influences, as well,
depending on its values. Namely, if, for example, it is usual in the community that somebody
supports himself by committing crimes, the above factors will obviously not be present and
the prisoner will get back into the role he had previously thought of as his own.

Special features on the basis of age and belonging to a certain group

There were both advantages and disadvantages of creating different kinds of groups. It
was an advantage that we could observe what kind of differences occurred between the
groups and between the adults and the juveniles, and we could involve a wider circle of
interviewees in the research. The further advantages included that we more or less man-
aged to determine the factors that facilitate or, on the contrary, prevent the participation in
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mediation. The advantage of division into groups, however, proved to be a disadvantage at
the same time, as it turned out that it is mainly the adults and the compliant inmates who
are suitable for having sincere and open conversations with the researchers.

In Tokol the need to be part of a group — which is predominant in one's youth — was
clearly reflected in the prisoners’ attitude to repentance, the acceptance of responsibility
and religiosity. It seems that there is a picture in their mind about the “ideal prisoner”, which
everybody endeavours to resemble so that their fellow-prisoners do not ostracise them.
This “ideal prisoner” proudly admits having committed the crime and shows no repentance.
He thinks that his fate is in his hands; therefore he despises those who await help from
greater powers.

This phenomenon was less present in Balassagyarmat. Perhaps it only manifested itself
in the fact that, in contrast with the juvenile offenders, the adults tried to deny or at least
lessen their responsibility in their cases, thus an external observer could learn that almost
everybody was innocent in Balassagyarmat or certainly so at least in the case for which the
person in question was kept in prison. Here, the more intelligent or religious inmates typi-
cally assumed responsibility, even for the most serious crimes. Many tried to play down the
case, their role in it or the gravity of the case and to blame the authorities or the victim,
who brought “false” charges against them and was “in fact guilty”.

Whereas the focus group method worked ideally in Balassagyarmat, our experiences were
not that positive in Tokdl. In Balassagyarmat, the inmates also behaved as individuals in the
group situation and expressed their opinion openly; it did not matter that their fellow-pris-
oners could also hear it. On the contrary, in Tokdl, in certain groups the opinions on topics
of key importance were distorted under the group'’s pressure, for example concerning the
role of repentance and religiosity or in connection with the plans after release. The reason
for this is that a kind of effort to reach consensus developed in the juvenile groups, which
was not favourable for learning the individual opinions.

Conclusion

Using the different methods in a complementary manner, our study, which rested on
three pillars, detailed the picture we had of the prisoners’ life in the prison, their attitude
to the offence and the victim and the applicability of restorative techniques. It also became
clear that the use of restorative means during the prison stage requires much more energy
and resources than with regard to mediation in the pre-trial stage.

We could observe a significant shifting of accent between the application of restora-
tive methods in the stages before and after the trial. While the participants, the conflicts,
the emotions and the cases are the same, the emphasis, the tasks, the locations and the
expected direct and long-term effects can be found elsewhere and in different ways during
the use of restorative methods — mainly mediation — before the trial and after that (in the
prison). The table below presents these differences when applying mediation.
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Table 4: Differences between the mediation before and after the verdict (emphases and effects)

Criteria

Pre-trial mediation

Mediation in the prison stage

Direct effect

Long-term effect

Location

Time

Participants

1. Reparation, restoration, and
forgiving on the victim's side

2. Repentance on the offender’s side

3. Reconciliation and coping with
the crime on the victim's side
4. Change of attitude/personality

on the offender’s side

The office of the mediation service

Relatively close to the suffering/
commission of the crime: quick
reaction — quick effect

Victim

Offender

Community, Family members and
supporters on both sides,

1. Repentance on the offender’s
side

2. Reparation (e.g. symbolic apologi-
es), forgiving on the victim's side

3. Change of attitude/personality
on the offender’s side

4. Reconciliation, coping with the
crime and possibly subsequent
restoration on the victim’s side

Prison

Long after the occurrence of the
crime

Offender

Victim (or the victim of another,
similar crime) Family members and
supporters on the victim's side,

Mediator Community, Staff of the prison,
Mediator
Preparation Can be done relatively quickly Crucial, probably a longer process

Outcome A much faster and direct effect Takes much longer and is strenuous
on the affected persons and the for all affected persons, requires
community. more energy and financial means.

Results are usually (in most The outcome can be uncertain.

instances) very positive.

It can be seen that, in the case of mediation after the trial, during the prison stage more at-
tention is paid to the offender and more energy is spent on the involvement of the victims,
which in many cases is not possible. Since it may happen that the victims get into contact
with the offenders only several years after suffering the injury, it is especially important to
determine the factors that can be decisive on the offender’s side with regard to the realisa-
tion of a successful meeting. The victim may not be victimised again under any circum-
stances due to inadequate preparation or a false assessment of the situation.

According to our examination, the first and maybe most important condition for the
meeting of the prisoner and the victim is the empathic ability of the offender. It is probable
that a person with strong empathic abilities will not commit any offences, as he would fore-
cast what the victim would undergo and which would hold him back. In the prison, such
a level of empathic abilities can be expected of those offenders who are, at least subse-
quently, able to acknowledge that they caused pain to the victims. This acknowledgement
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facilitates the offender being able to experience the victim's pain, the ideal consequence of
which is sincere repentance.

According to our experiences, the majority of inmates are unable to go beyond their
egocentrism and they only consider their own interests when thinking and acting. This is
illustrated by the fact that many prisoners alleged that they regretted what they had done
but they were not sorry for the victim but only for the fact that as a consequence of their
offence they were sent to prison (next time I'll be “smarter”). Although empathic ability
develops in early childhood, it can also be improved later. Compared to the adults, we can
mention a much lower level of empathy among the juvenile offenders; the victim’s feelings
did not even come up during the research or if they did indeed, the juveniles did not under-
stand them. In their case we can therefore hardly speak about sincere repentance. It seems
it would be worthwhile to hold training for the prisoners to improve their empathy, as
successful participation can prevent the prisoner from committing a crime in the future. It
is not by chance that Van Ness mentions the programmes for improving empathy among
restorative training. (Van Ness, 2007:312-323)

Besides empathy, other important factors are the extent to which the individual relates to
the community that surrounds him and the values represented by this community. (Differ-
ences may occur in the degree to which a person makes his self-esteem dependent on exter-
nal valuation.). If the community condemns the act in unison and the individual is responsive
to the negative opinion of the community members, it is natural that he will feel ashamed
of himself. This feeling may be constructive, in which case we call it a “reintegrative shame"?
The prisoner who is surrounded by a close community, whose relationships remain alive
even during his imprisonment, and is also responsive to the opinion of the community, tends
to feel reintegrative shame, which supports the endeavour to resolve the conflict with the
victim. This situation, however, mainly occurred in adults. Among juvenile offenders we more
often observed chaotic family relations and also the fact that the members of the environment
that reared them had also been previously convicted or are serving their term at the moment. In
this case, the relations with the community may have negative results instead.?

In addition to all this there is another basic criterion that the offender must meet so that
the accomplishment of mediation becomes real, namely the individual's appropriate mental
state. For most prisoners with a pathological personality, who in certain situations behave in
a deviant manner, that is, in an extreme, unusual, maybe even bizarre or dangerous manner,
mediation is not recommended. Such prisoners include first of all psychopaths, the men-
tally defective, psychotics, or drug users, whose behaviour is otherwise not abnormal. Ac-
cording to previous studies, 27-46% of prisoners are in a mentally anomalous state. (Gunn,
1977; Boros 2002:110-123) In these cases, obviously, the victim can only be the losing party
of a meeting and they may be victimised again, even if the psychopath offender with an

23 On the relationship between the so-called “integrative” and “exclusive” social ties on the one hand and re-
storative processes on the other hand see Fellegi, B.: Ut a megbékéléshez. A helyreallitd igazsagszolgaltatés
intézményesUllése Magyarorszagon [A Way to Reconciliation: Institutionalisation of Restorative Justice in
Hungary]. Napvilag Kiado, Budapest, 2009., pp. 102-108
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ingratiating manner would gladly meet them according to his statement. The filtering of
these offenders would require extra attention and previous psychological training on the
part of the prison staff during the use of mediation.

In addition to this, it is a minimum requirement from the victim's point of view that the
offender has a certain level of intelligence acceptable to the victim, which is necessary for com-
munication between the parties, that the offender is able to understand the rules and instruc-
tions he is given and that he is able to formulate his opinion and thoughts. It is extremely im-
portant that the prisoner has adequate emotional stability and is able to control his impulses,
since we cannot expose the victim to the risk of becoming a victim again to any extent.

One of the important results of the research is that in whose cases mediation cannot
be recommended as a technique became distinctly visible. This means that the fact that
the prisoner would agree to meet the victim does not mean that he would in fact be suit-
able for this. The intentions expressed by the offenders can be insincere, false or selfish.
However, it also happened that a prisoner who said that he did not want to participate in
mediation would be suitable for it. In many cases the offender would not meet the victim
because he does not want to humiliate or disgrace himself, which according to him would
happen during a meeting within the framework of mediation. There are some prisoners
who flatly refuse to meet the victim because they think that, by serving their term, they are
done with the punishment and so there is no point in a meeting like this. These prisoners,
regarding their characteristics, are often mentally healthier, more empathic and sincere
than their fellow-prisoners who agree to meet the victims.

During our research we endeavoured to determine the institutional circumstances and
conditions that are subjective/inner, objective/external (but relating to the person) and
are completely independent of the given person, and which may promote the success-
ful application of mediation. Thus, for instance age, family and education are objective
circumstances. Subjective circumstances — that is, relating to personality — are for example
the following: emotional intelligence, religiosity — particularly voluntary religiosity, in the
event of later conversion — openness, sincerity, repentance (if any), the wish to reintegrate.
In addition to these, the prison itself greatly influences the inmates with its special rules
and latent/secondary values. This is especially true for juveniles because of their immature
personality and their lack of a stable emotional and moral background.

Every social organisation has normative (regulated by the
law) and latent (falling outside the sphere of norms) functions.
The prison is no exception to this, where a secondary system
is developed and practically working under the surface, with
its own system of brutal norms. The prison staff also know
about this informally but are unable to intervene in practice.
Whilst this “second society” is a strong counterforce against
re-socialisation, with its specific means it also takes part in
ensuring the operation of the institution. (Boros & Csetneky,
2002:144)
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Among juvenile offenders the cult of violence is manifest for the very reason of their age,
thus anyone can only become a leader with supporters inside (for example associates or
relatives) or maybe through trickery. This phenomenon does not reinforce the mentality of
repentance, reconciliation and reparation. The majority makes every effort to comply with
the prison’s official norms and also its latent, sub-cultural norms, where sincerity represents
no value. Among the adults, powerlessness and the problems arising in the outside world
and in the family, which cannot be solved from within the prison, may sometimes cause
unbearable tension.

According to Titanilla Fidth, the psychologist of the Budapest
Penitentiary and Prison, antisocial personality disorders can
be diagnosed in most of the adult prisoners and they often
have mood disorders and anxiety problems. Laura Homo-
nyikné Bertha, the head of the Psychology Department at the
prison in Tiszalok, described the causes of the problem as fol-
lows: “The psychological problems of the inmates arise from
the conflicts of the world left outside. Locked up, they feel
completely powerless and they worry because there is nobody
to take care of the children, the house, or a relative falls ill, and
they also cannot handle such crises as the death of a family
member outside, when they are unexpectedly sentenced to a
longer term or if their wife breaks up with them.” Due to the
confinement, every little thing becomes significant. There is
a constant rivalry among the inmates, even in such issues as
who is given a special task by the instructor. According to Eva
Eles, the psychologist of the Csillag prison in Szeged: “Most of
them are men aged between 30 and 42 in the prime of life.
They compete with each other in here over such things as
whose body is more pumped-up or who received a parcel, or
who was sent some fruit”.
(The opinion of prison psychologists on
the mental state of prisoners. Source: www.origo.hu)

We ran into several difficulties with regard to juvenile offenders, where the application of
restorative means would be especially important. While they usually spend much less time
in the prison, this is exactly the period when they become real criminals. As many of them
mentioned, a short term in the prison is enough for them to learn new criminal techniques
and become even more aggressive or injured. A new subcultural order develops among
the juvenile offenders, in which it is violence that leads to power and independence. On the
other hand, a perpetual uncertainty also appears as deprivation, since the obtained status
is not permanent: anyone can be attacked at any time. In such situations, the immature
personalities injured many times are virtually unsuited for meeting their previous victim or for
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understanding the latter’s situation without any prior mental support and emotional develop-
ment. The basic idea behind restorativity is that the persons affected directly are entitled to
decide how the problems caused can be solved. The majority of the imprisoned juvenile
offenders are not suitable for this. For this very reason, the use of restorative means requires
special preparation in their cases. In addition to their psychological and mental development, a
change in the prison culture, as well as the reinforcement of family ties, is also crucial.

However, prison can also support the development of the inmates using its resources
and can prepare the application of restorative techniques. When admitting the prisoners,
penal institutions also conduct a psychological examination, provided there is a psycholo-
gist working in the prison at that time. During this it would be useful to examine the factors
that test the offender’s “suitability” for mediation as well. On the other hand, an education
plan is prepared for each offender at the time of admission, which, on the basis of his per-
sonality and other circumstances, could include a plan for improving the skills necessary for
the application of restorative methods (training, education, psychological treatment etc.).*
Although education plans are made these days, in many cases they are formal both in
respect of their content and their implementation. There are several reasons for this. The
budget of Hungarian prisons does not allow the employment of enough instructors and
psychologists and the appropriate further training of the existing employees. At the very
best there is one psychologist in the prison. An exception to this is Tokol, where at the time
of the study there were three, but there even that is not enough. Moreover, one instruc-
tor is responsible for about 70-80 prisoners, which makes it impossible to deal with the
prisoners one by one other than formally. It is no surprise that inner tensions are increased,
violence is spreading and the number of suicides is growing.

The European Convention on Human Rights — also signed by
Hungary — prohibits the use of inhuman punishments. How-
ever, according to the findings of the ombudsman’s examina-
tion, the circumstances of the detention of juvenile offenders
and the general conditions existing in the juvenile offenders’
prison violate the prohibition on inhuman punishments and
the inmates” human dignity. The statistical data, according to
which lately the serious and violent offences between prison-
ers have mainly occurred in the institutions accommodating
juvenile offenders, also refer to this. The introduction of strict-
er penal laws also increases the number of adult prisoners; in
2011 it had already exceeded the 133% overcrowding of 2010
at the beginning of the year.

Kingdom, which contains an education plan including for instance the prisoner’s psychological support and
social work, by using restorative tools.
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However, over-crowdedness does not only increase violence but also less attention is paid
and less assistance is provided to each prisoner because of it. Since the prisoners who leave
the prison are primarily “educated” by each other, they will continue their already started
criminal career armed with the knowledge of new techniques and great determination. In
certain subcultures, previous convictions can also be regarded as a positive thing as it sug-
gests experience and hardiness. If the inmate is concerned with his crime and the relevant
consequences, this may entail the accessory risk of stigmatisation and so the inmate denies
confession and repentance.

Howard Zehr says that many offenders feel that they are victims as well. In addition to
the fact that they do not want to deal with the offence they committed, prisoners have a
negative attitude to society and the victim; they deem the way they are treated as unfair
and may even harbour thoughts of revenge. The probability of the occurrence of mental
illnesses and psychotic disorders increases further in the prison. This does not promote
positive changes, either: on the contrary, it hinders reintegration.

This is why it would be necessary to deal systematically with the handling of the crime
during the prison stage. While analysing the principles of the justice system, the authors
Matt and Winter emphasise that the prisoners should not become worse during imprison-
ment than they had been before. They should be supported in repairing the harm they
caused and reintegrating into society more easily, by making available financial reparation,
the possibility of payment in instalments and charity work in any form. They should be sup-
ported in facing their offence and showing repentance to the victim. The understanding
and the successful application of this method can significantly contribute to changing the
prisoners’ attitude as, instead of their previous, wrong behavioural patterns, they can get to
know some new solutions and methods, which may help them to handle their problems,
not only during the imprisonment but also after their release. However, there are many
things that have to change in order to achieve this, mainly in the field of the general opinion
on the role and aim of prisons.
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Szandra Windt'

OPPORTUNITIES FOR PRISON MEDIATION BASED
ON THE OPINIONS OF PRISON STAFF, INMATES
AND VICTIMS

Introduction

The following is to acquaint readers with the background and the complexity of studies
carried out by the National Institute of Criminology in Hungary. As part of the MEREPS
project, we used various methods to review the attitudes, opinions and openness of actors
that can be involved in prison mediation.

In planning the project, we identified three different types of potential participants be-
tween whom mediation proceedings could be conducted while a sentence is being served
(see figure 1). As part of the research done within the project, we sought to identify the
framework, possible stumbling blocks and challenges in setting up mediation proceedings
in the penal phase.

Figure 1: Different types of potential participants

Between inmates

Prison mediation

Between staff members

Between victim and inmate
and inmates

The inmates were chose from among those placed at the two partner institutions col-
laborating in the project, the Balassagyarmat Penitentiary and Prison and the Tokol Penal
Institution for Young Offenders. The staff and inmates of these institutions constituted the
subjects of our study.?

We had the opportunity to apply various different methods in the course of our study,
and even had a chance to examine the issue of prison mediation separately for each target
group, using different methods for each group.

1 Szandra Windt, PhD, researcher at the National Institute of Criminology, www.okri.hu
2 We would also like to thank Dr. Istvan Budai and Colonel Tamés Téth, directors of the Hungarian Prison
Service, for their help.
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We would like to emphasise that our study was carried out at the two afore-mentioned
penal institutions, and that, although our aim was not to analyse the roles that inmates in
the study played in the hierarchy of prisoners, their criminal career or family background, we
still did partially examine these issues and took them into account as important information.

The main question was to find out the extent to which inmates were open to mediation
with victims while they were serving a penal sentence. We expanded this by examining the
extent to which dispute resolution techniques or even mediation proceedings could be ap-
plicable in response to cell conflicts (between inmates) or conflicts arising against prison staff.

It is for this reason that prison staff also became a target group of our research — as
prison mediation and dispute resolution in this manner are both inconceivable without
their participation.

As the study progressed, the “relationship” between prison staff and inmates was given
more attention. Attitudes towards prison staff and management play a crucial role in deter-
mining whether a restorative approach can be integrated into everyday life or not.

Meanwhile, throughout the study we always kept in mind that the aims and philoso-
phies of mediation and prison are very far from one another, as a relationship of partner-
ship is a basic requirement for mediation as opposed to the hierarchical structure of pris-
ons. The situation is not hopeless, but this distance should be kept in mind in connection
with any of our suggestions made in connection with the procedure of prison mediation.

The figure below presents the different elements of our study programme, broken
down by target groups. This can also be used to read our results.?

Figure 2: Methods used for each group, broken down by years
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1. Research carried out with prison staff (2010)
1.1. Focus groups with management

“What is the aim of the prison system?
It's not to be just a place that guards people.”

In Spring 2010, we held two focus group discussions in which we attempted to identify
attitudes of middle and upper management of the two penal institutions involved in the
project, as well as the applicability of dispute resolution. All of the management staff — who
play a significant role in dispute resolution and in forming the atmosphere of the institution
— were open to the application of restorative practices in their institutions. In fact, almost all
of them had already taken part in some sort of training and were familiar with the restora-
tive approach and methods.

Conflicts in prison

Only a small number of conflicts between inmates are reported to correctional educators
or guards and, through them, to management. Despite this, it is clear to the latter as well
that, because of forced communal living and different socio-cultural backgrounds, coexist-
ence is the source of numerous problems. Both penal institutions emphasise the peaceful
resolution of conflicts — insofar as they learn of the case.

“There are a lot of problems between inmates, and 80 to 90% of these problems never
reach the staff members who are in charge of them. (..) The problems that are referred
to staff are those that the inmates couldn't solve amongst themselves and where exter-
nal intervention and guidance is needed to solve them.”

Acquiring dispute resolution techniques should be especially emphasised. However, ac-
cording to focus group participants, inmates are “basically able to solve any problems that
arise by discussing them amongst themselves. For things that reach outside the cell — that
is with a noticeable level of tension — the educational officer reacts immediately, the guard
reacts — because this is something that the group within the cell can't solve. For us, if we look
at the tension, this is something we have to deal with preventatively. Once events precipitate,
then we have to deal with much more serious problems. Because they know that they're im-
prisoned in a strict system, it's really only the most serious problems that come out like that.
Some other problems come up too, but educational officers can solve those by talking about
them or through other activities.”

Among young offenders, various behavioural and conduct problems arise, such as “mi-
nor theft, loss, cigarettes, putting down each other’s families”.

For young offenders, dispute resolution typically takes the form of physical assault.
Because this generally leaves visible traces of injury, it is more easily noticed by educators
and guards.
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The creation of these forced communities is the responsibility of management. They have
to be careful who they put with whom in a cell. It is for this reason that, after a new inmate is
admitted, he is held for 30 days in a receiving section so that they can get to know him, and
it is only after that that they decide to which cell they will send the new arrival. Whether or
not an inmate has contact with the outside world, with whom, and how, are all factors that
have an important effect on his behaviour. The management of both institutions emphasised
that assisting inmates in keeping such contacts is of crucial importance, as maintaining rela-
tions with family and friends has a significant impact on the integration of the inmate and his
conduct within the prison, as well as his life after release.

The recognition of conflicts and the establishment of a relationship of trust between
educator and inmate are also needed in order to deal with these conflicts. It is for this reason
that “we decided earlier that educators should wear civilian clothes, so that there wouldn't be
this authority-type issue, that they see the uniform. The relationship towards a staff member
from the security department is then totally different than with an educator. If the inmate sees
that the educator is dressed as a civilian, he won't identify them with the prison authority. There's
a better chance of establishing an atmosphere of trust than if the educator is in uniform.”

The heavy workload of educators, in part because of the large number of inmates for
which they are responsible, is also very significant. The management have to make sure that
they receive necessary training and to protect them from burning out; this was recognised
by all participants and seen as a crucial task, although they also mentioned that the earlier,
successful recreational programme could not be continued for financial reasons.

“Staff members, primarily educators and psychologists, really play a decisive role in
seeing where a real change in personality has occurred, or where an inmate, acting in
what he perceives to be his interest, follows the rules and behaves appropriately, and
can identify those whom we can reach.”

Focus group participants also noted that conflict management is needed in prisons. In both
institutions, they had already had this type of training for staff members and for manage-
ment as well; and in both institutions there were programmes of this type for inmates as
well (e.g. Zacchaeus* programme, conflict management training, etc.).

In addition to their openness and commitment, participants in the talks also stated that
they believe that there are already attempts to conduct something similar to mediation in
prisons. In this sense we were really preaching to the converted.

“I think it happens on a daily basis; my colleagues could tell you better.”
“Sometimes we don't know that we're mediating, it's true that we don't know that
that's what were doing, but generally there are a lot of conflict situations, when a per-

this programme, 12 offenders who volunteer to participate take part in joint two-hour weekly sessions held
over the course of six weeks within the prison. Issues of making amends, psychological balance and restoration
of peace are emphasised. For more detail, see: http://www.bortontarsasag.hu/
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son wants to get away from the others or there's some kind of problem, and you just
have to talk it over with the other cellmates.”

“In some cases there are already mediation practices inside the prison, like when there's
something between the inmates but it's not big enough to make a case out of it and
they just try to solve it with the educator between the inmates.”

Focus group participants noted that prison mediation cannot be carried out without a
change in legislation, or a change in a single law, the creation of a legal framework or the
drafting of a clear set of guidelines.

They primarily brought up the risk of duplicate proceedings in the event of misdemeanours:

“A conflict situation arises between the inmates. This is usually a disciplinary act. We find
out about it, we have to launch disciplinary proceedings, that gets reviewed and then a
decision is taken. Deciding when you can mediate, until when, starting at what point and
how long to maintain disciplinary measures, all that without any legal framework, is for
us a big risk. Of course there is a place for mediation, there are lots of things that can be
mediated, but the laws definitely have to be adjusted to really make it possible to medi-
ate, or for a staff member who is faced with a disciplinary situation to decide whether to
mediate the case or to apply disciplinary measures.”

“If there is a so-called disciplinary event, then the educator has to deal with it anyway. It
makes no difference at all whether | mediate or fill out a disciplinary sheet.”

At the disciplinary hearing, they find out what the cause of the conflict was, what happened,
and then find a solution in order to prevent this situation from arising again in the future.

However, duplicate proceedings are already today a routine practice in prisons with
regard to serious offences.

“If an inmate commits a more serious offence, it will lead to criminal charges. This is done
in parallel under current laws. Independently from this, we also have to launch disciplinary
proceedings. These parallel proceedings exist in the penal system.”

“If the inmate commits an act subject to disciplinary proceedings and which is also con-
sidered a crime (such as grievous bodily harm), then regardless of the fact that criminal
proceedings have been launched, we also have to continue the disciplinary proceedings.”

[t was often mentioned at the talks that they would like to get to know three differ-
ent groups of prison mediation options: in conflicts between inmates, between inmates
and staff, and between inmates and their victims. Problems in connection with these also
emerged in the discussions.

Concerns

At the focus group discussions, the management, although committed to using restorative
approaches, expressed serious concerns with respect to prison mediation.
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a.) Who should the mediator be?

The main concern raised was with respect to the role of prison staff members.

“The only problem is that this is not a typical mediation!

You can't expect an educator, who is one moment an integral part of the penal institu-
tion's system, in charge of the life and tasks of the whole wing, who is basically always
intervening in inmates’ personal lives, to suddenly the next moment be an impartial
party on an equal footing with them — there's a conflict between the roles.”

“I think that the staff would more readily accept one of their own (as a mediator). But
we don't know who the inmates would accept.”

“Often the inmates accept someone from the staff too, or a probation officer or an
NGO who does that; in fact there are probably lots of staff members who would be
able to do this as well.”

“Who am | going to mediate with? Here too, we have to set up a practice that has its
roots in civilian life or has at least some kind of partial result. Then we could use it. But
even then, [ think it could only be used to deal with conflicts between inmates. Based on
my experience in prisons so far, | can't imagine a situation where we would mediate. It
would chip away at our authority. If an inmate ends up in a conflict, it means that he's
crossed a line somewhere. We have to react. If we just start talking about it with him
and don't do anything, then there're going to be serious problems.”

b.) Which conflicts should be mediated?
The idea of mediating conflicts between inmates and staff was unequivocally rejected. The
main issue raised was the dichotomy between the roles.

“Mediation between guards and inmates is not really viable."

“There is a very clear, subordinate legal relationship between staff members and in-
mates. There is also more to it than that. It also has an internal, emotional content.
There's the prestige and battles that are waged daily between guards and inmates.
Basically, this is how it works in reality, even if it isn't explicitly stated that way.”

c.) Attitudes of inmates

Based on their years of experience, participants in the talks also expressed their concerns
in relation to the attitudes of inmates: the majority of inmates have no sense of remorse
whatsoever, most inmates cannot or do not want to take responsibility for their acts — a
factor which is of fundamental importance when carrying out mediation. It is for this rea-
son that they believe that mediation with victims is not feasible in all cases, assuming that
there are any inmates who are actually suited for mediation. This number was estimated
to be very low. Many very important issues also arose in connection with the selection of
suitable inmates and in connection with their sensitisation, which would be crucial in carry-
ing out the procedure successfully.
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d.) How to carry out mediation
The choice of person to act as mediator between inmates was also an issue.

Because of the superior/subordinate relationship between staff and inmates, using me-
diation in settling disputes is inconceivable, although the use of some sort of restorative
means should not be ruled out.

If a victim were open to going to the prison to mediate with the inmate, then many
important questions would have to be dealt with, such as who notifies the victim and how,
who prepares the victim and inmate for the meeting, where is the meeting held and how,
who attends the meeting, and how restraints should be used on the inmate. Although
many concerns arose in connection with carrying out mediation between victim and of-
fender, as these were listed and analyzed all participants agreed that mediation is — or could
be — a positive contribution.

“It helps in dealing with their own inner conflicts and to deal with the conflicts with the
inmate if at the beginning we don't make a big disciplinary case out of it. Of course it's
not suitable for all cases, and not all the time. It's not a miracle cure, but it could be a
good contribution.

From the perspective of the young people who are here, they didn't grow up in a con-
text where they had a chance to learn that you don't handle conflicts through violence,
but through some other way. For them, it could mean a lifelong benefit. This is not true
of the staff, but it could help them.”

“It wouldn't be a bad thing if it made relationships between inmates and the work of
our colleagues easier.”

In addition to listing these issues, the management of both institutions was open to us
carrying out further studies on this topic in their institutions; in fact, the Balassagyarmat
Prison and Penitentiary gave us an opportunity to launch a pilot programme there after
the training held at their institution (for more on the pilot project, see the study of Borbala
Fellegi and Déra Szegd).

1.2. In-depth interviews with staff members
“The worlds of educators and guards are completely different.”

After learning of the opinions of leaders and decision-makers of the two penal institutions
through our two focus groups, we also tried to map the attitudes of the staff of the two in-
stitutions (while at the same time carrying out research regarding the inmates). Altogether,
40 in-depth interviews were held with staff members of the two institutions.

The dispute resolution experiences of the guards plays an important role in dealing with
daily problems (mostly because they are in contact with the inmates the most), thus the
majority of the interviews were held with them. The role of correctional educators is also
important, as they handle inmates’ everyday problems, their connections with others, they
prepare educational plans, and they are the best able to see if one of the inmates under
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their charge has changed, and in what way. We also felt that it was important to learn the
opinions of the psychologists, although they both worked at the Tokdl prison with young
offenders. In addition to guards, educators and psychologists, we also mapped the attitudes
of staff members who, although they are not in contact with inmates on a daily basis, still
play an important role in inmates’ lives, are in contact with them and experience conflicts.
For this reason, we also involved other staff members in our study as well: the teacher,
workshop leader, nurse, record-keeper, activities leader and programme coordinator.

Figure 3: Breakdown of staff members involved in interviews

Other (10)

Psychologists (2)

Correctional educators (9)

Security guards (19)

In interviews with staff, we followed this interview outline:

4

4
4
4

v

Position

Number of years at penal institution

Original professional training

Do other people in your family work in this or similar areas? What does this
work mean to you?

Relationship with inmates

Are you happy with your life?

Personality: to what extent the staff member disagrees with the regulations of
the institution

Attitudes towards mediation

Opinion about mediation as part of the penal process

From these in-depth interviews, we gained a more nuanced picture of the situation than the
one presented by management. Many staff members, especially guards and some staff in the
“other” category, were sceptical with regards to mediation, and in many cases had never even
heard of it.>

5  Cf study by Arthur Hartmann et al. in this volume (ed.).



“I think that mediation itself is not useful at all. | don't see the point in it, and it's kind of
foreign for me. | can't imagine contributing to the programme, because what | mostly
see in it is extra work.”

“Within the prison, | think mediation would mostly be useful in conflicts between in-
mates or between staff members. | think victims should be protected and wouldn't
recommend victim-offender mediation.”

“l don't think that mediation would be a suitable method. At most, it could be used
between prisoners.”

“I've never heard of mediation. | don't think that mediation is a viable option, only if it's
for theft of minor objects or minor clashes. | think that in more serious cases, the victims
would just clam up and it wouldn't be possible to sit down with them and talk.”

Respondents who did know about the mediation philosophy and procedures were more
open and saw its positive sides and usefulness.

“In theory we were supposed to learn it in college (laughs) but that isn't the way it works
here. There's none between us or between inmates..Though | would totally be into do-
ing a course like that, if | had the chance.”

“If the law would allow for it, it would absolutely be worthwhile, because prison could
be avoided altogether in the case of more minor offences.”

With regards to inmates, the majority of our interview subjects reported negative experi-
ences and had pessimistic opinions, and believed that any changes to inmates’ personalities
or redirecting them to a law-abiding life were inconceivable.

“It's hard to change anyone who ends up here. They're already adults by the time they
get here. It's hard to change at that point. Family background matters a lot, how many
relatives are in jail. Also an inmate’s friends matter a lot, whether he has kids, whether
he's a family man, etc.”

“There are some who change. But most of them will be repeat offenders. There are
some who just put on an act. But there are some who are setting up their criminal
career for when they get out: They just get each other into more and more trouble.”
“They definitely learn theory from one another. As for their re-integration outside, it
depends on friends, family and their profession.”

“Offenders can also prefer to keep to themselves, they don't care what happens and
who the victims are. | don't think it would have a serious impact on an offender to meet
with the victim of his crimes. If so, then mostly in the case of first-time offenders. Even
if offenders make promises to their earlier victims, they still won't keep their promises.”
“Usually everyone promises that they'll change and that they'll never come back.”

“It's harder to deal with the young offenders. They have more energy, they're more wild.
No one raised them at home and they're also very stubborn. They wreck anything that
can be wrecked.”
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“I have seen cases where people were honest with each other, but only once or twice. Most
of them are just putting on an act. Most of them are not at all serious when they make all
these promises; instead they're already planning their criminal career for when they get out.”

The in-depth interviews clearly showed that staff members who are in direct contact with
inmates — guards and educators — are under intense stress. Many of them displayed apathy
and disillusionment which came from a lack of interest and appreciation, which can also be
reasons for their rejection of mediation and negative view of inmates. Many of them said
that “it's just a job”, but others also described the inmates under the supervision of guards
as “goons”. Respondents from the “other staff” category®, younger staff members and
women were more open and less negative.

“The down side of the work is stress. It's hard to deal with the inmates; it's hard to make
them do something. And there are lots of reports for offences. Not long ago, one of
my colleagues ended up at the military prosecutor’s office, which | don't think is right.”

“There are little special moments, and you have to be able to notice them. | used to work
with adult offenders too, not just with young offenders, and there was one of them who
yelled out the window when he was released ‘thank you, miss educator, for listening to
me’. His little grandchild was sick, a little baby only a few months old, and once | listened to
him as he cried and told me all his problems. Sometimes there’s a bit of positive feedback
like this, when they thank you, when they don't want to come back, when they see me as
their mother, and then | hope that what we told them here was useful. But it's very rare.”

Virtually all interviewees noted that inmates who have little free time, who work and have
reqgular daily activities, tend more to follow the rules and cause fewer problems. They are
also easier to motivate and reward. The majority of respondents also believed that it is
much easier to motivate people in prison with rewards than with punishments.

“Some of them don't care if we send them to solitary. It's a minority; you can use it
to steer most of them. In-house, you can deal with these conflicts between prisoners.
There have even been cases where we had to transfer a prisoner to another prison
because of his behaviour.”

“There are lots of conflicts between prisoners and educators. Unfortunately, the disciplinary
sheet is often not sufficient. Often prisoners taunt the guards on purpose. But sometimes
there are eventless days, compared to those days when you have to solve lots of problems
all at the same time. The disciplinary sheet is not a really effective means of motivation. For
lots of them, proceedings aren't either. Rewards work better. Even small rewards can be a
significant motivating factor. Work also makes a big difference — the ones who work are
calmer, they're tired in the evening and don't have the energy for any scheming.”

ods, it is possible to motivate offenders.
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With respect to prison mediation, we met with a lot of resistance. The majority of re-
spondents rejected this possibility.

“Within the prison, conflicts could be solved between prisoners. Between guards and
prisoners, it's not possible because it would mean that the guard would lose their status
of respect. If we had to have a system like this, then you would need another person
between them, or an external mediator, not from the prison.”

“However at the moment there is not really the capacity for mediation. | don't think
that it would have a serious impact on the conscience of an offender, but maybe it
would have some effect. | think it's worthwhile to make them sit down with each other
and talk here in prison too. At the same time, I'm concerned that offenders wouldn't be
interested and would see it as another punishment. It's also dubious from the perspec-
tive of the victim — it's quite possible that they don't want to meet with the offender.”
“The only people who would be good as mediators are people they know and respect.
Given our current number of staff, | think we would not be able to really provide for
mediation. The only times inmates are honest is if it is in their interest. They don't really
show any remorse. Some of them make all sorts of promises that they'll start a new life,
but it usually doesn't work out that way, especially if they have other family members
who've served time in prison.”

“Between inmates, | don't think so, but maybe one or two would be worth a try
when dealing with internal conflicts.”

“Some of them want to apologize to their victims, but | don't know what kind of effect
it would have on them. Or what it would change. Actually, | can only speak for young
offenders because that's who I've worked with the most. Lots of times they don't even
realise what they've done, so | don't know. [ think it would be more feasible with adult
offenders... Maybe it would be simpler if they could talk it over, but | don't know how the
victim would take it. I'm not sure I'd be happy to go and meet the guy who'd slashed
at my throat or mugged me.”

Respondents completely ruled out the possibility of using prison mediation in conflicts
between guards/educators and inmates, but they did emphasise that, with regard to some
inmates, mediation could be a method for dealing with internal conflicts.

2. Studies carried out with inmates (2010, 2011)

We used several methods to learn more about the attitudes of inmates. In 2010, we gave ques-
tionnaires to 200 inmates: 100 young offenders aged between 18 and 21, and 100 adults, and
also held in-depth interviews with 60 inmates.” With both methods, we tried to thoroughly
cover factors having an influence on the individual, the offence, the attitude towards the victim
and the psychological processes of the inmate, as well as openness to mediation.

7 See the study of Tiinde Barabés on the results.
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Our initial hypothesis was that readiness of inmates to take part in mediation would be
influenced by various factors:

» Personality and antecedents of the offender

»  Relationship towards the victim

» The offence committed

> Access to benefits or advantages
The following criteria were used to select inmates from the Tokol and Balassagyarmat
institutions: we chose those whose (most recent) crime did not involve a fatality, whose
victim was a natural person and who are serving a sentence handed down by a court.
Inmates took part in the study on a voluntary basis. For the questionnaire, we used the
systematic sampling technique in order to ensure that the sample would be representative
of the inmates of the two institutions. At Balassagyarmat, where about 400 inmates were
held at the time of the study, we included one quarter of inmates in the sample. In Tékél,
we had to give questionnaires to almost all inmates, as we needed 100 respondents and at
that time, there were scarcely more inmates than that. In addition to all the above, in some
cases the sample was distorted because if an inmate presented security risks and another
inmate had to replace him.®

Overall, our findings showed that inmates are open to mediation. The personality of

the offender, his attitudes towards the offence and victim are such fundamental factors in
openness to mediation that proved to be statistically significant as well. Age, level of educa-
tion, impact of family (closeness of family ties, feedback/reprisals in connection with the
offence), sense of culpability, type of offence and attitude towards the victim all proved to
be important factors.

Based on the results of the previous year, in 2011 eight focus groups were set up (involv-
ing 50 inmates altogether), in order to confirm the proposed theoretical model. In these
groups, we further analysed the attitudes of inmates towards mediation and our aim was
also to clarify uncertainties regarding indicators showing a tendency towards mediation
that were identified during our testing in 2010.

The focus groups talks nuanced the results found in the questionnaires and in-depth
interviews.

In the course of the focus group study, we covered three topics:
» Family
»  Feeling of culpability, remorse
» Re-integration

us with the inmates/interview subjects (interviewees and questionnaire respondents), for which we used
their data from the prisons' record-keeping systems. By comparing the data sheet with the completed
questionnaires, we could also to what extent inmates had given honest answers.

9  See the study by Tuinde Barabas for more on this topic.
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When identifying these topics, what we kept in mind was to approach issues that were espe-
cially predominant in our 2010 study, but on which our findings were ambiguous with respect
to the role and significance of certain sub-fields, such as, in the case of family, the “adequate,
close ties” which could show up in a great variety of value systems and which could socialise
inmates towards crime, deviancy or integration into society. With respect to remorse, the
process and the role of religion within this were uncertain. We also wanted to know more
about the process, the depth of this feeling and whether it was honest or spurred by a need
to conform.

The order in which the topic-specific questions were asked was part of the experimen-
tal quality of the study. It was important to identify which questions encouraged respond-
ents to take part in the conversation more fully and which ones were of little interest to
them as well as which questions had an off-putting effect on them.

Similarly to the questionnaires, the criteria for selecting focus group participants were the
following: inmates who had committed an offence against a natural person, serving a sentence
based on a final court decision, having served 80% (or at least half) of this sentence (1-2 years
remaining) and if possible, inmates who had never taken part in this sort of activity before.

We organized four focus groups in each of the two institutions. We used several meth-
ods to prevent inmates and their responses from influencing one another: we changed the
questions and the order in which they were given and asked the governor to not put them
together in homogeneous groups.

Selection criteria applied that were unique to the given groups:
1. Balassagyarmat:
a. People in the top ranks of the inmates’ internal informal hierarchy (“the in
crowd”)'°
b. A group of inmates with middle status, none of whom have taken part in
training (“control group”)
¢.  Inmates with middle status who have taken part in personality development or
other training (e.g. the Zacchaeus programme)
d. All the inmates of a selected cell in order to test general rules
2. Tokol:
a. People in the top ranks of the inmates’ internal informal hierarchy (“the in
crowd”)
b. People from the lowest ranks of the inmates’ internal informal hierarchy
("lackeys™)
c.  Middle status inmates (“control group”)
d. Inmates whose release is imminent

Compared to the questionnaire and in-depth interview studies carried out in 2010, the
influencing factors listed above were given different emphasis in each focus group.
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Based on the focus group discussions, the relationship towards the victim was highlighted,
and — regrettably — the sense of culpability was also very slight.

Table 1: Comparison of the emphasis of the 2010 and 2011 studies

(1) Sense of culpability Appeared less important; integration was much
more important
(2) Age Important, tendency towards mediation more

pronounced among more mature age group
(3) Schooling (professional training, Level of training can also be important from the

high school) perspective of intelligence
(4) Relationship towards the victim Extremely important
(5) Victimisation of the offender [not examined)]
(6) Religious inclinations Important according to the psychologist; in a

few cases, those who profess a religion have a
greater tendency towards remorse

The cell group from Balassagyarmat was made up of inmates with lower intellectual abili-
ties. However, the group also included two pairs of accomplices who reinforced one an-
other — this had the regrettable effect of diminishing the effectiveness of the focus group."

3. Studies performed on the victims (2011)

The original research plan did not provide for the examination of the victims' perspective.
In 2011, however, we had the opportunity to include the perspective of victims in our study
as well, although we encountered many difficulties in obtaining victims' details, recruiting
and reaching them.

In the part of the study dealing with victims, we used citizens' forums, questionnaires
in part and partly in-depth interviews. We asked questions regarding the circumstances
of victimisation, psychological burdens and assistance received from officials and other
sources, as well as willingness to take part in mediation.

3.1. Citizens’ forums
“We also have to do our part to avoid victimisation.”?

In the first quarter of 2011, we held two citizens' forums, one in District lll of Budapest and
one in the town of Székesfehérvar.

12 Arespondent from a citizens' forum in the town of Székesfehérvar.
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In order to gain the most thorough knowledge possible of the needs of the population,
we gave the MPs from the constituencies the opportunity to speak on the topic and to
respond to questions raised by participants.

Presentations were given by criminologists, sociologists, psychologists, MPs of the
constituencies, mayors, police officers and public security advisors. In both locations, the
municipality — represented by town councillors — hosted and acted as co-organizer of the
event, while several local police leaders also attended. In Székesfehérvar, we even had the
honour of receiving the city's chief of police at the event.

As part of the forum, researchers and other experts present were also available to an-
swer questions from citizens on an informal basis.

The events were announced in local and national media, and were attended by 10 vic-
tims in Obuda (District Ill, Budapest) and by 15 victims in Székesfehérvar.

The primary criteria in setting out the topics was to get to know participants’ experi-
ences, opinions about public safety in their neighbourhoods, to thereby evaluate needs of
citizens, to identify what is lacking and to allow victims to share their own cases as well.

We examined the following questions at the citizens' forums:
. Sense of safety
»  What should be done to improve public safety?
> Arethere places in your neighbourhood where you do not feel safe? If so, where?

II. Institutional assistance
» Do you know of any victim support organisations?
» If so and if you have turned to such organisations, what kind of assistance did
you receive?
P What type of assistance would you expect from a victim support organisation?

ll. Individual psychological and emotional processes
» Do you have any persisting negative thoughts and feelings about the crime and
about any related proceedings?
»  What would you do to avoid being victimised again?
»  Would you agree to meet with the offender if he offered to apologise and to
make reparations?

25 March 2011, Obuda
“Modern methods are good, but let’s try to watch out.”

At the citizens' forum in Obuda, it was primarily questions regarding a sense of security
that arose.

The role and function of surveillance cameras was especially important in the life of this
district: 64 surveillance cameras scan the streets of the Békdsmegyer housing complex,
which has resulted in a significant (30 to 40%) drop in local crime. This has also helped

79



the local police force to mobilise better and to better dispatch officers to problem areas.
The installation and maintenance of the surveillance cameras represents a significant cost,
as the yearly maintenance of a single camera is approx. 6,500 EUR. Despite this, there are
some areas where apartment blocks covered the costs of installing a camera system within
the building. There are plans to install and maintain more cameras. In Békdsmegyer, there
are some residential areas where the owners' associations of apartment buildings have in-
stalled internal surveillance cameras at their own expense in addition to the external ones.

Obuda's neighbourhood watch programme has been improved over the last few years
and collaboration with the local police is much more effective. These efforts are comple-
mented by new public area surveillance responsibilities of staff, especially foot patrols that
take action against graffiti and illegal parking.

Part of the discussion covered surveillance cameras in public areas and in buildings (to
a lesser extent), parking lots, parking spaces, safety of peripheral areas, the role of citizens
and civil society, their acceptance by authorities and their limits.

The camera system is part of the “security fashion™. Wherever they are present, people
feel “safe”, while the sense of not being safe increases where there are no cameras. In some
cases, there are real grounds for this. After cameras were installed, there was a sudden,
noticeable drop in crime. What appears to be a problem is that, currently, the only way of
operating them is to combine them with police surveillance. What this means in practice is
that, in many cases, the use of cameras is symbolic, as there are no qualified staff to actu-
ally continuously monitor them — although recordings can always be viewed after the fact.
They are also only archived for a short time. For example, they do not provide appropriate
coverage for the one- to two-week vacation cycles which are to be expected during the
summer season.'

One of the main lessons learned from the forum is that the absence of cameras causes
more problems than their installation and operation.

The district is making major efforts to avoid victimisation. One example among many
is the launch of the neighbourhood watch’s victim support programme in two schools in
order to prevent victimisation of children.

1 April 2011, Székesfehérvar

Located 60 km from the capital, yet still close enough to feel its influence, Székesfehérvar
has a lot of through traffic. Besides its proximity to the capital, another factor that increases
crime is the nearby Lake Velence, a major vacationing spot. The great volume of through
traffic in the city facilitates the “work™ of transient criminals.

At the forum, some of the questions for which we sought answers were which crimes
bothered people the most, how typical it was for families to be victimised, what type of as-
sistance and support was given to victims, whether they were satisfied with this assistance
and what they still felt was needed. We also asked locals to identify which parts of their

13 Thus, if someone’s home is burglarized during the summer, necessary information may not be available.
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community they found the most dangerous, and why; as well as their opinion on what
would need to be changed in order to make everyday life safer.

The Székesfehérvar forum was also different from the Obuda one in that local NGOs
(for child protection, working with disadvantaged youth, organizations helping young chil-
dren), which can also play a significant role in crime prevention, were also in attendance.
Recruitment was more successful, the event raised more interest and the forum was much
more interesting and productive than the previous one. The leader of the organisation for
disadvantaged youth noted that there is a lack of public venues that organise constructive
activities for the young people of the city, but also added that their “open gyms” pro-
gramme is successful and that feedback indicates that young people are taking advantage
of this opportunity and are grateful that something is being done.

At the forum, we learned that the municipality is funding the work of the police force
to the tune of 2 bn HUF (about 65 million EUR) and that local police spokespersons feel
that it is important that officers from Székesfehérvar serve the city where they are familiar
with the area and the people.

At the Székesfehérvar forum, issues related to public safety were raised in a different
way. On one hand, most respondents clearly indicated that they found their city safe. De-
spite this, they also noted that, besides the usual public urban spaces (markets, shopping
centres, pedestrian underpasses, public transit terminals, etc.), basically anyone could be a
victim of crime in any part of the city. This was especially true of young people, who are
exposed to gang violence.

Overall, participants were satisfied with the police force, as well as its work and atti-
tudes. Several departments of the police force were represented at the forum. The leader
of the Crime Prevention Sub-department stated that “this city is a good place to be a po-
lice officer”, that they intend to continue doing everything in their power to maintain and
strengthen the trust of the population, including an increased presence in public places.
Leaders of the police force identify target groups with specific priorities and tasks, and see
it as a crucial part of their work to take an approach of empathy towards victims when car-
rying out investigations, and to put them in touch with NGOs that offer support.

The reason this is important is that victims need support. As one of the participants put it:
“the hardest part is that these issues can never be closed”. It is for this reason that the majority
of victims need the psychological help offered by mental health support staff in addition to
the empathetic attitude of officials. One participant recounted that, after having reported an
exhibitionist, he had to answer the judge’s “prying” questions and was also practically made
to be the "bad guy”, and for a long time afterwards continued to fear that the offender
would come after him once released. The discussion of this case at the forum in Székesfe-
hérvar also showed that there is also a need for a well-organised, effective victim support
service which would be able to provide victims with real help in processing these events.

3.2. Results of the study based on questionnaires filled out by victims
Because of the difficulty of obtaining victims' contact data, we conducted the survey via the
internet. All persons concerned could anonymously fill out a questionnaire (Questionnaire
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on victimisation') by following a link from the website of the National Institute of Criminol-
ogy. Questions touched on victimisation, psychological and financial consequences, and about
institutional and official support offered to victims.

Sections of the questionnaire:
» Offence
Victim — support
Relation between offender and victim
Mediation
Proceedings
Material and physical damage
Psychological processes
Personal issues

v v vV vV v v Vv

This study cannot be considered representative, as the sample was filled out by visitors
to a website who had been invited to do so at a press conference. For this reason, answers
to the questions are only for informational and indicative purposes and should not be used to
infer results regarding all victims. Notwithstanding, it does concord with the results of previous
studies on victims.

Participants filled out 10 questionnaires at the citizens forums, and 116 online question-
naires were received as well.

We processed 79 questionnaires in the final analysis, as we believed that this was suf-
ficient to be complete and comparable with the other questionnaires.

Circumstances of the offence
Of the respondents, 57% gave details on the offence. Three quarters of the 52 crimes
described were against property (theft, vandalism, pickpocketing, breaking and entering,
mugging, or attempts of the same).

Offences against persons included threats, coercion, disturbing the peace, harassment,
fornication and sexual assault.

Some — 15 cases, or 18% — of the offences were committed near (but outside) the
victims' homes.

As a result of the press conference, responses arrived from virtually every part of the
country (38% of them from Budapest).

Loss and injuries

Eleven of the respondents claimed that they had suffered physical injuries from the offence
in question and 37 (47%) stated that they had suffered financial loss. Only two of the re-
spondents stated that they received compensation for their financial losses.

14 http://www.okri.hu/
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Figure 4: Injuries or loss sustained as a result of the offence

Wias injured Did you suffer any If you sustained financial loss,
by the offence tangible material damage? did you receive compensation?

Source: LRMI

Among the 37 questionnaire respondents who had suffered financial loss as a result of the
offence, eight victims said that they would be willing to see the offender go free if the latter
apologised to them.

Assistance

From the 79 questionnaires that were evaluated, 29 respondents (or roughly one third)
stated that they were in need of help as a result of the offence. Most of them (24 persons,
or 83%) did receive this assistance.

In addition, 29 respondents felt that they (would have) needed further support; alto-
gether they indicated 41 needs for assistance. The need mentioned most frequently (14
times, or 34%) was for psychological support, but the need for medical assistance (men-
tioned 9 times, 22%) was also significant. In addition to these, many needs for financial and
legal support were also expressed.

Acquaintance - relationship with the offender
The offender became known to the victim in 17 of the cases evaluated (22%) while in 30
cases (38%) we received a clearly negative answer to this question. However with respect
to this question, any answers that were not clearly positive can be seen as a denial or as a
neutral answer. Among the 17 persons who did find out who the offender was, one-third
of them (5 persons) already knew the latter and 8 persons (10%) met with the offender
after the offence.

When asked, 18 respondents (23%, between one fourth and one fifth) stated that they
were still angry at the offender.
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We only found one case where the offender had apologised to the victim.

Among the respondents, 32 said that they had reported the crime, and 20 of them
(about two thirds) reported that proceedings had been launched. Out of these cases, the
offender had been caught in 9 cases.

Very few respondents were satisfied with the work of the police (only 7 respondents'),
and four times this number (28 respondents) described themselves as very dissatisfied with
the police’s efforts.

There were two cases in which a court judgment had been handed down, and two
respondents stated that they were satisfied with the court’'s work. This represents about
one fifth of the cases that were brought before a court.

Figure 5: Official proceedings and degree of satisfaction with the work of the authorities

Did someone If the case was ~ Was the offender Were you satisfied ~ Was a court ~ Were you satisfied
report the case reported, were caught? with the work  judgement reached? with the work
to the police? proceedings launched? of the police? of the court?
P Yes No Source: LRMI

Although a significant proportion of the offences had happened long ago, the majority of
respondents reported that they still think about the offence on a daily basis. The other con-
sequence of the offences was that virtually all respondents had taken some sort of security
measures, such as installing locks after a burglary, getting a guard dog, etc.

reported the crime.
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Figure 6: Current sense of safety

Do you still think Have you taken security
about the event? measures since then?
Source: LRM|

Apologies and forgiveness

Respondents generally rejected the notion of an apology by the offender. In cases where
no material damage had been sustained, they accepted the notion of apology more than

where financial loss had also been caused in addition to other unpleasantness.

3.3. In-depth interviews with victims

Just as we did with the inmates, we held 12 in-depth interviews with victims in order to better
nuance our study. We used the interviews as an opportunity to evaluate the level of openness

towards mediation and to learn more about the circumstances of their victimisation.

Interview subjects were either volunteers from the participants in the citizens' forums, peo-
ple who approached us as a result of press conferences or found through personal contacts.

We covered the following topics in the in-depth interviews with victims:

» Description of the offence: describe what happened.

» The offender: did you know each other, and if so, what was the relationship

between you?

»  Mapping the mechanism of the psychological impact of the offence, the inner

process as a function of time elapsed.

» Helpin processing the consequences: was official / institutional / social welfare /

medical assistance received, requested or used?

P Willingness to participate in mediation: what is your attitude towards the of-

fender now? Do you have a need to learn more about what happened?

We will evaluate the individual cases in three groups of questions:
» Type of offence
»  Relationship between offender and victim
»  Effect of the offence on the victim
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The 12 interview subjects included men, women, young, middle-aged and old, as well
as people from higher and lower social groups. Some offences had occurred a long time
ago, while others were recent. The offences themselves were also quite varied. Most cases
were burglary, but there were also hit-and-run cases, harassment and coercion. None of
the cases had caused damage in excess of one million HUF (about 3,250 EUR). In one case
the victim had required extended hospital care, but did consider himself to be partially
responsible.

Only two of the 12 cases had not been investigated by the police. However, several
respondents stated that they had only reported the first offence to the police and that
in second and third cases of lesser or medium importance they had found it pointless to
report it again, given their previous experiences. Regrettably, many of them felt that the
police proceedings were very superficial. Several of them tried to make the police proceed
more actively in the investigation. External psychological support was recommended in a
case where it was particularly justified’®. Interview subjects especially noted the empathy
and helpfulness of female police officers. The significance of this is crucial, because the vic-
tim is in contact with the police very soon after the offence and in a very vulnerable state;
the attitude shown towards him/her can thus have a great impact on the extent to which
the victim is later able to process the crime.

Dissatisfaction with the authorities also contributed to the strong emotions caused by
the event and reported by the majority of interview subjects, as well as a certain sense of
uncertainty. Their fear of being victimised again increased, they became more cautious and
less trusting.

Most victims were angry at the offender for intruding on their personal sphere, for
damage caused, etc. One interview subject claimed that the benefit gained by the offender
was significantly less than the amount of damage he had caused. However, there were
also victims who primarily expressed curiosity about general (the offender in general) or
specific (the offence and the events leading up to it) issues.

Several interview subjects raised the issue of shared responsibility, or even assumed
the responsibility entirely. Those who felt responsible were generally more open towards
the offender. A girl who had been hit by a car would have liked to receive merely a verbal
apology. However, those who felt that the offender was entirely responsible for the offence
were also generally angry at the latter.

With respect to mediation, it can be stated that the victims who we contacted did not
reject the notion of mediation. However, virtually none of them was willing to make efforts
to meet with the offender. One or two respondents said that there are questions that they
would like to ask the offender.




Closing reflections

We had to deal with various problems in our study carried out as part of the MEREPS pro-
ject. The studies carried out with inmates in the penal institutions were special in that we
had to take into account the particularities of the closed system and security considerations
(e.g. when selecting the sample and the order of interviews). Although it did not figure in
our original plans, we succeeded in reaching victims and including their perspective, and we
were able to draw conclusions which, although only in a general and non-representative
manner, were still valuable.

Based on our study, at this time, prison mediation of conflicts between inmates and prison
staff is inconceivable and not feasible.

Our research showed that mediation has a better chance of success with adult offend-
ers than with the young offenders we interviewed (using several methods). Mediation is not
applicable in all cases, nor are all people suited to it. Victim-offender mediation could only be
feasible with the help of thorough preparation of the inmate, using psychological tests as well.
The victims that we contacted were curious and open to mediation, but were not willing to
make any efforts towards starting the process. This would shift even more responsibilities
onto support staff. Mediation requires mental and emotional preparation on the part of both
the offender and the victim.

This type of proceedings could perhaps best be used for conflicts between inmates, avoid-
ing at the same time duplicate proceedings and following clear, well-defined guidelines. The
attitudes of staff are also extremely important in helping the restorative approach to take
root by using it to deal with everyday conflicts between inmates. The staff members that
we interviewed expressed serious reservations with regards to mediation, not the least of
all because it means more work and responsibilities for them. It would only be possible
to apply mediation practices in a generalised manner if staff members take part in several
training sessions and awareness-raising seminars, and reach a point where they understand
and feel the positive aspects of it when integrated into their own work as well."”

One of our interview subjects believed that there is hope: “There will probably be some
people who will be against it, because they don't see the advantages brought by mediation.
This is maybe because they haven't been well-informed, or maybe just because they thing that
this is again something that only benefits the inmates and just means that they have to go on
more training courses, or that the whole system just takes more time and doesn't give anything
back to them. However, there won't be any problems with those who just do what the institu-
tion says — just do their job. They will be cooperative.”

beyond the scope of our project and this study; however, these problems also have an important impact on
how staff members deal with any conflicts that arise. For more on this issue, see the study of Déra Szegé
and Borbdla Fellegi.
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Déra Szeg8' — Borbdla Fellegi?

THE FACE BEHIND THE FENCE -
CONFLICT MANAGEMENT WITHIN
THE PRISON AND BEYOND

Introduction
This study presents the results of the pilot project® and the
related action research implemented as part of the MEREPS*
(Mediation and Restorative Justice in Prison Settings) pro-
ject that ran between 2009 and 2012. The MEREPS pro-
gramme is the first attempt in Hungary to introduce and
integrate restorative procedures into the prison system?®.
Restorative practices were applied within the context of the
one year long pilot project, between November 2010 and
November 2011, in three areas: cell conflicts (i.e. conflicts
between inmates), the restoration of family relations and
victim reparations.

The aim of the pilot project was to test the applicability
of the Restorative Justice (R)) approach in Hungarian prisons
and to see how practices based on RJ principles can be in-

1 Déra Szegé: sociologist, researcher, Foresee Research Group,
www.foresee.hu

2 Borbdla Fellegi, PhD: founder and executive director, criminologist re-
searcher, Foresee Research Group, www.foresee.hu

3 We refer to the pilot project also as “action research”.

4 The project was funded by the European Commission’s Criminal Jus-
tice Programme 2008 (JLS/2008/JPEN015-30-CE-0267156/00-39).

5 For the purpose of this analysis, we use the words “mediation” and
“facilitation” to mean restorative processes.
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troduced into the prison context. Furthermore, the aim was
to identify the institutional, legal and human resources re-
quirements that support these initiatives and to map what
factors and characteristics hinder them.

This study is divided into three main sections. In the first
part, we present the basic approach of the programme and
the basic principles underlying the action research. We will
summarise the preparatory and implementation phases of
the pilot project and then give an overview of the state of the
Hungarian prison and victim protection systems as fields of
the introduction of restorative practices. We will then intro-
duce the types of restorative dialogue implemented in the
course of the project, give an overview of the cases involved
in mediation and of the research methodologies used in the
process evaluation accompanying the project. The second
part of the study is the evaluation of the process. As part of
this, we will analyse the characteristics of prisons, including
the personal attitudes, motivations and socio-psychological
dynamics of both staff and inmates that shape the process
of introducing the restorative approach. In the third part,
we formulate recommendations with respect to the future
of the project, that is, how we can introduce RJ-oriented
programmes into prisons in a way that takes into account
the special characteristics of this context, and what are the
aspects to be reconsidered that can contribute to the ef-
fectiveness of this and other similar programmes. One of
our main questions is how RJ principles can be represented
within the confines of the prison system, which principles
have to be “adapted” to the prison context, and how the
norms, life-world and value system of RJ experts and prison
staff can be brought closer together.

20



1. Basic principles of the action research

We see RJ and related methodologies as processes with the primary aim of repairing the
damage caused as a consequence of harmful behaviour or criminal offences. When apply-
ing these methodologies, an aspect that we emphasise is that the persons and members
of the community who have been affected by the offence take an active part in formulating
the responses to the damage caused. Our aim is for all the material and emotional needs
of the stakeholders (victims, offenders, and the communities around them) to be revealed
in the course of the conflict management process. (Fellegi, 2009, 55.)

Our programme focuses on restorative principles. We consider as restorative princi-
ples-based encounters® all those meetings that were held with inmates and which were
consciously built upon the following principles. First, the parties are given comprehensive
information about the aims and possible outcomes of the process. Thereafter, they vol-
untarily enter the process that provides space for an open and partnering communication
in which the needs — both emotional and material — of the victim(s), offender(s) and other
stakeholders (community members, family members, etc.), and the active responsibility-
taking of the offender are emphasised. Our main goal is for any agreement reached be-
tween the parties to be made with the active participation of the widest possible circle of
persons directly affected. The purpose of the dialogue is to reveal the circumstances of
the conflict, the causes of the offence, the impacts of the case on the persons concerned
and on those around them, the potential for reparation and the restoration of relations,
the conditions for the prevention of further conflicts, as well as all of the commitments
required to facilitate these ends (Fellegi, 2009, 55-56). Regardless of the persons participat-
ing and the given case for restorative intervention we regarded the enforcement of these
principles as a fundamental element of our action research, while the specific techniques,
methods of implementation varied depending on the given circumstances.

The pilot project encountered three different perspectives: that of restorative experts,
the prison staff and the attitude of the inmates. With regard to reparation cases, the per-
spective of the victims offers still another dimension. Our project is about the potential
amalgamation of these perspectives. In the course of the preparatory meetings and re-
storative encounters, we strove to encourage the inmates involved, the personnel, victims
and the members of the affected community to develop restorative approaches and to
apply them in the long term.

2. The process of introducing restorative processes into prisons: characteris-
tics of the field

2.1. Preparatory phase
Our pilot project in Hungary was based on the results of an attitude study of inmates and
prison staff carried out by the National Institute of Criminology.” The first step of the pilot

6 Inthe study we use the terms restorative dialogues, encounters interchangeably to refer to such meetings.
7  See the studies of Tinde Barabas and Szandra Windt on the results of this research, in this volume.
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project introducing RJ approaches and methodology was a training programme held by Brit-
ish trainer Dr. Marian Liebmann, which was an introductory mediator training for a group of
about 30 staff members from one prison for adults and one for young offenders in order
to sensitise them to the RJ approach and means of application. After conveying the basics
of the methodology, we simulated mediation and conferencing sessions in different conflict
situations®. For our project, the Zacchaeus (Sycamore Tree) Programme prepared a one-
day training session for 18 inmates to sensitise inmates and raise awareness of the victim's
perspective. This programme was led by Csilla Katona, trainer with the Hungarian Crime
Prevention and Prison Mission Foundation.

2.2. Convening the MEREPS working group and selection of inmates

A shortlist was compiled of participants in the mediation training who were open to col-
laborating in the MEREPS programme and who were also found to be suitable for the task
by the management of the prison. Finally, with the help of prison staff and management,
we developed the protocol for the pilot project.

As such, our project did not target the prison community and staff as a whole; instead,
we carried out more intensive expert and consultative work with a narrow segment of
people. For this reason, the cases that we became involved with were those that fell under
the remit of participants in the MEREPS working group or on which they had collaborated
with their colleagues. The advantage to this was that both staff and inmates received tar-
geted, comprehensive attitude-forming and professional support. The drawbacks were
mostly experienced with respect to the inmates: due to the small number of inmates who
were participating in the Zacchaeus Programme and in contact with the educators, during
this limited time we had less chance of finding people with restorative motivations and a
sincere intention of providing reparations to the victim. This decision paves the way for the
first steps towards restoration for the victim (mapping attitudes towards the victim, learn-
ing of factors hindering restorative intentions), but also contributed to the fact that the
project came into contact with fewer cases in which it was feasible to hold a safe meeting
with the victim.

2.3. Principles underlying the project’s approach and methodology

As mentioned above, the project was not methodology-specific. What was considered
important was to promote the principles and to apply various related techniques, both in-
side and outside prison walls, whether through facilitation, restorative conferencing, family
group conferencing or other circle models.

However, in the course of all processes, we believed that it was important for offenders
to take active responsibility for their offences, as well as to ensure that the widest possible

8 Due to the integrating (not method-specific) approach of the pilot project, the training also included differ-
ent RJ practices, such as victim-offender mediation, conferencing and family group conferencing.
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range of stakeholders was included in the dialogue and that the real emotional and mate-
rial needs of all affected parties (offenders, community of inmates, prison staff, victims,
families, etc.) were expressed as well. Methodologies, as well as the type and parameters
of meetings, were adapted to meet the special characteristics of prisons and of the needs
that arose in the course of the process.

An example of this adaptability was that, when the working group experienced some
mistrust, reticence or manipulative behaviour by inmates in relation to the mediations,
they organised a meeting with cell leaders. One of the aims of this was to learn of the at-
titudes of cell leaders towards restorative practices and to find out how cell conflicts are
handled within the prison community. In addition, cell leaders gained an understanding of
the opportunities and aims of restorative practices which do not impact on their relation-
ships within the prison. We were thereby able to assist them in identifying how restorative
methods can support them in the performance of their tasks as cell leaders, and also the
community of inmates was able to gain information in connection with restorative prac-
tices through the cell leaders, as persons who are embedded in the prison society.

2.4. place of restorative practices in the Hungarian criminal justice and prison system
The restorative approach and mediation procedures between the victim and offender were
institutionally incorporated into criminal procedures in 2007 (Fellegi, 2009, 201). Officially, it is
the Probation Service of the Office of Justice belonging to the Ministry of Public Administra-
tion and Justice that is in charge of mediation in criminal matters. However, the application of
mediation in the context of prisons is still in its very beginnings. In recent years, a programme
implemented by several non-governmental organisations has been launched in prisons: con-
flict management groups, training about responsibility-taking and sensitisation to the attitudes
of victims, family group conferences for the promotion of the reintegration of released inmates
and community reparation projects. A commmon point of these activities is that they are all
to facilitate communication among inmates, between the inmates and local communities or
the inmates and their victims.® On the other hand, they lack a standardised theoretical and
methodological background. Some of them rely on conventional restorative methods, while
others are just indirectly linked to the restorative approach. Typically, they are operated in iso-
lation from each other, lack sufficient resources, and therefore are hardly sustainable (Fellegi,
20009, 212). Thus, at the national level it can be claimed that, in spite of the positive examples,
there are just a few restorative justice programmes that would encourage active responsibility-
taking, regret and reparation on the part of the inmates.

9 Among these programmes, one especially important one is the highlighted TAMOP 5.6.2 programme
coordinated by the Ministry of Internal Affairs. It aims to assist recently released inmates in re-integrating
into society (Source: http://www.bunmegelozes.hu/index.html?pid=1724 [date accessed: 7 Nov. 2011]).
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2.5. Place and role of the victim in the criminal justice process and in the victim
protection system

Within the Hungarian criminal justice and prison system, little attention is given to the
interests of victims (Kiss, Velez, Garami eds. 2009, 57; Fenyvesi, 2002). Victims are treated
as witnesses throughout the criminal justice process: their role is as an accessory to official
bureaucratic proceedings. Their testimony is used to identify the circumstances of the of-
fence, which raises the possibility of secondary victimisation (Fellegi, 2009, 239-241). In the
offender-focused criminal court proceedings, the interests of the victim are given very little
space. Even with the most serious offences, victims are left alone to cope with their needs
and questions. There are strict restrictions on access to information on the situation of the
offender, including on the victim learning of the date when the offender will be released. It
is foreseeable that, without the necessary victim support and protection institutional sys-
tem in place, an official letter regarding this could have a damaging effect on a victim, even
decades after the victimisation took place.

In Hungary, the act on the rights of the victims survived the political change after state
socialism by 15 years. Beginning in the 1990s, intensive efforts have been made towards re-
forming the position of the victim in criminal proceedings. Part of this was the expansion of
the restorative options within the criminal justice system'®, to improve the procedural situa-
tion of the victim, to create new legal institutions — one of which being restorative-oriented
mediation proceedings — and the integration of legal guarantees that make it impossible to
restrict the rights of the victim. The state of criminality, which shifted fundamentally after
the political change, had an impact on the reform. Crime rates grew dramatically and the
structure of criminality changed while rates of recidivism and unsolved crimes grew as well.
Change was also urged by international expectations and agreements on victim’s rights. In
response to this, towards the end of the 1990s, the Victim Support Service of the Office
of Justice under the Ministry of Public Administration and Justice was established as a state
institutional system to provide information and support to victims. In connection with the
protection of the victim, and in compliance with international documents, emphasis was
placed on information (on the release of the offender, on damage mitigation, health-care
and social assistance) and state compensation.! The current law has been in effect since
2005,"2 under which the Victim Support Services, operating at county level, offer assistance
of the following nature: information, legal aid, instant monetary aid, state compensation. In
keeping with the 1999 Government Decree, the police established the national victim pro-
tection contact point network. The aim of the contact points is to liaise with investigative,
reviewing and other units of the police carrying out other activities, to direct victims towards
the victim support system, and to carry out preventative and awareness raising activities in
order to prevent victimisation.

10 Actl. of 1973.

11 Governmental Decree 1074/1999 (VII. 7.) on legislative tasks and other measures to ensure the protection
of victims and their families and the compensation for damages.

12 Act CXXXV of 2005.
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However, studies (S6mjéni, Zséger, 2009, 91; Barabas, 2004) show that most victims
do not know about the existence of victim support services, the available options and
forms of the promotion of their interests. In the light of the results of a representative sur-
vey in 2007, 30% of the population in Hungary is aware of the existence of victim support
services, and around 5% of the victims of crimes make contact with the victim support
services (ERUBS'® 2007, Kerezsi, K& 2008, 7). It is only in very rare cases that victims receive
material compensation.

[t can therefore be seen that, until very recently, psychological and other non-material
assistance for victims did not figure among the aims of the state and its institutions. There
are NGOs, set up prior to the state institutional system, which focus on special groups of
victims and have a much smaller territorial scope.'* The first government effort towards
providing psychological assistance was a pilot project run by the Victim Support Service
in Budapest. Based on the experiences of this project, it continued to develop the quality
of victim support services, psychological assistance to victims and the institutionalisation
of professional support for volunteers working with them.”> As part of the programme,
the Victim Support Departments of the County Justice Services in the counties of Nograd,
Heves and Borsod-Abauj-Zemplén offer personal psychological counselling to crime vic-
tims, ranging from single meetings to multiple-visit crisis interventions and to longer thera-
peutic interventions as well as to group therapies for victims dealing with similar problems.

2.6. Relationship between the victim support system and the Restorative Justice
programmes

In addition to the attitude of inmates mentioned previously, the lacunae in the victim sup-
port system also hinder the implementation of the victim reparation aspect of RJ pro-
grammes. In the case of the MEREPS programme, it was nearly impossible to find contact
details for the victims due to the absence of a comprehensive institutional system of victim
protection, and partly due to data protection and other legal restrictions. The only sources
to consult are the procedural documents, the bill of indictment and the issued sentences.
However, bureaucracy poses strict limitations on access to these documents. Because of
the lack of clarity in the legal background, the extent and in which form civilian helpers can
have access to information about victims was quite unclear, while there was no precedent
for such personal contacts. As a result, no matter how much it is a basic principle that
victims and offenders be involved to the same extent, the practical implementation of this
principle — at least with respect to victims outside prison — was not possible during the
course of the action research.

13 ERUBS stands for the Integrated Criminal Statistics of the Police and the Public Prosecution.

14 The White Ring Public Interest Association was the first victim support organisation to be founded after the
regime change. The above-mentioned TAMOP project also seeks to achieve this goal with its victim sup-
port sub-programme. However, at the time of the MEREPS action research, the pilot-project type victim
support services were not yet available.

15 TAMOP 5.6.2 special project, Development of victim support services, 2011-2012.
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Because of the restrictions on access to data, when implementing similar programmes, it
would be crucial to ensure that an official institution be in charge of making contact with
the victim support institutions.

The psychological counselling sections of victim support offices can also help in giving
out information and in preparing victims for the restorative process. A good example that
could be followed is the voluntary victims' database managed by the Correctional Ser-
vice of Canada. Victims who voluntarily register on this database can obtain information
about the personal background of offenders and about how the offences occurred, about
victim-offender mediation opportunities, and where persons implementing the RJ prison
programme can also reach the victims in order to involve them in the process.'®

2.7. Features of the Hungarian prison system
By nature, the prison system operates in a highly bureaucratic and hierarchical manner.
Moreover, the prison system in Hungary shows a specifically hierarchical and overly bu-
reaucratic institutional structure. Among some of the most important problems faced
by prisons, overcrowding should be mentioned. According to the Helsinki Committee’s
2006 report, within the Hungarian correctional system, there is, on average, one educa-
tion officer per 80-100 inmates."” Although overcrowding is not a uniquely Hungarian
phenomenon, the high rate of imprisonment is especially characteristic of former socialist
countries. Imprisonment therefore represents a more serious problem in the countries of
Eastern and Central Europe than in Western Europe.'”® The high rates of recidivism and
violent crime, violence within prisons and the lack of sufficient funds, as well as the absence
of other institutional support services to facilitate the reintegration of detainees, all further
impede the functioning of the system and reduce openness towards alternative sanctions.'
As a consequence, there are just a few prisons that are open to restorative programmes.
Their implementation witnesses a number of attitudinal and institutional obstacles. While re-
storative experts tend to approach principles and methods in a context defined by the given
approach and method, the prison system is a special environment wherein actors maintain
complicated networks of interests and “particular communication strategies” (Fliegauf, 2009,
343).

17 Report of the Hungarian Helsinki Committee (2006).

Available at: http://helsinkiwebdialog.hu/dokumentum/MHB_jelentes_BudapestiFB_2006.pdf
http://helsinki.hu/dokumentum/MHB_jelentes_Palhalma_2006.pdf

18 One of the experts taking part in this study on the challenges of introducing victim-offender mediation in
the countries of Central and Eastern Europe describes the typical approach of former socialist countries as
the “Gulag mentality”, whereby the only appropriate response to breaches of the law is to impose the long-
est possible terms of imprisonment and to increase the capacity of prisons rather than to look for alternative
means of punishment (Fellegi, 2005, 67).

19 Although the follow-up probation supervision service is available nationwide, because of their heavy case-
loads and the lack of a network of halfway houses, job opportunities and other supportive psychological
assistance, probation officers have very few resources to work with in assisting inmates to reintegrate suc-
cessfully.
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The written and unwritten rules, the status of the personnel within the prison system and
the strong hierarchical setting (disciplinary devices, strongly regulated and formal com-
munication, and well-established criminal procedures for the management of conflicts) are
inherent circumstances that largely influence how staff and prisoners relate to the restora-
tive approach —in our case, the MEREPS programme.

3. Methods, types of encounters and a summary description of project
cases

In the course of the one-year action research, we involved a total of forty-nine inmates into
eight restorative encounters concerning cell conflicts, one family group conference, one
Zacchaeus programme, and several face-to-face discussions as first steps towards victim
reparation. The inmates became involved by various means. Regarding cell conflicts (usually
mild physical assaults), where in most cases disciplinary procedures resulted in the restora-
tive meeting, it was the prison governor who offered the option to the parties in conflict
to participate in the restorative process in addition or as an alternative to the disciplinary
proceedings. In other cases, words were exchanged, and the restorative encounter was
organised before physical aggression occurred. In most cases, the affected parties notified
the correctional education officer, who raised the possibility of a restorative meeting. In the
third case, the inmate had already heard of restorative practices, and expressed his desire
to take part in a restorative dialogue in connection with a specific conflict.

In cell conflicts, it is primarily the restorative conferencing method that is applied,
wherein the largest possible number of persons concerned (inmates, correctional educa-
tion officer, members of the affected community) is encouraged to reveal the causes and
consequences of the conflict, and its implications in terms of personal responsibilities, and
jointly work out proposed solutions for repairing the harm caused. We organised family
group conferencing (FGC) in connection with the release of an inmate. The aim of FGC is
to prepare the inmate, the family and the local community for the inmate’s release, bring-
ing the needs, expectations and fears of the parties to the surface, and also revealing the
scope of resources and potential conflict interfaces. It also serves to frame a scenario for the
inmate’s temporary release or reintegration after release (residence, employment). In the
MEREPS case, the prison governor found it necessary to apply the restorative methodology
because he wanted to obtain information from a more personal and more comprehensive
perspective than that provided by the social inquiry report of the probation officer before
reaching a decision on whether to release an inmate who had been in prison for 16 years.
In this case, the positive outcome of FGC definitely contributed to the fact that the prison
approved the inmate’'s application for temporary release.

In the course of our intervention, we tried to develop a mechanism for the facilitation
which would give the greatest chance of applying the principle of impartiality; at the same
time, the practices used indicated their sustainability. During the first half of the research
period, restorative encounters were led by two facilitators: a “civilian” psychologist not be-
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longing to the prison system (the “MEREPS supervisor”), Vidia Negrea?, and a member of
the prison staff, in a facilitator role. The facilitator from the prison was an “external” cor-
rectional education officer, whose own correctional group does not include the inmates
concerned, meaning that the officer knew and understood the action mechanisms, but still
did not have a direct, correctional relationship with them. Facilitation shared between pairs
has a double goal: the facilitator coming from the prison setting informs the civilian of prison
relationships, while the civilian facilitator uses his/her experience with the methodology to
give expert support to his/her colleague from the prison.

The role of the MEREPS supervisor as civilian expert changed over the one-year period.
Her role gradually shifted away from being an active co-facilitator to a background, sup-
porting, mentoring and supervisory role, as prison staff increasingly became able to lead
meetings on their own. The aim of the withdrawal of the civilian facilitator is to ensure that
correctional education officers find a place for restorative practices within their work, and
that they continue to apply the approach and methodology even after the programme has
closed.

Important elements of the process are the preparatory and follow-up meetings of the
conferences, as well as our professional working group called the Support Group, which
involves staff, restorative experts and researchers. It has a triple function: this is where cases
that can be referred to RJ encounters are raised, and where follow-up studies are made.
These meetings offer regular settings for dialogues between restorative experts and the
prison personnel in relation to objectives, motivations, fears and the possible role-conflicts.

of RJ experts. She is one of the few and first psychologists who, at the end of the 1990s, spent an extended
amount of time in the US where she learned about RP within the framework of the International Institute
for Restorative Practices.
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4. Process evaluation

The process evaluation is based on the observation of participants in restorative interven-
tions, preparatory and follow-up expert working groups and supervisory meetings as well
as on interviews with the prison staff, civil sector actors and inmates that took part in the
one-year work process. These are summarised in the following table.

Table 2: Stages and methods of process evaluation

Number of observations /

Type of follow-up

Attitude-forming workshop activities participant observation 1 day
with prison staff and partner profes- i
sions

e RS preE e pevidpenib el Eion e K ——
Restorative encounters : participant observation 15 occasions
(preparatory and sensitisation mee- ¢ :
tings, talks, conferences, family group

U OSSO S

Supportgroup participant observation : 9occasions
Follow-up i follow-up interviews with prison 13 interviews

staff and inmates

Experiences of the preparatory workshop and media-
tion training

The MEREPS programme prepared a one-day workshop
and one three-day mediation training programme for
prison staff. Nearly forty people took part in the work-
shop; they represented the core of one prison for adults
and one for young offenders (educators, security guards,
a psychologist, employers of the in-prison factories, spe-
cialised therapists, etc,) Other participants included teach-
ers, probation officers, family assistance officers and child
protection staff working in prisons as well as some criminal
law judges and public prosecutors. One of the aims of the
workshop was to provide information about the pilot pro-
gramme, as well as providing staff with an introduction to
the restorative approach. It was also an opportunity for the
MEREPS team to get an impression of what prison staff
know about the restorative approach, what opportunities
they see related to the restorative approach, and media-
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tion and what possibilities they see for integrating the re-
storative approach into their work and roles in prison.

Evaluation questionnaires showed a positive rating for
the diversity of participants and viewpoints and the oppor-
tunity for joint reflection with professionals coming from
many different backgrounds, as well as the interactive as-
pect of the workshop and the situation exercises. However,
staff also expected practical guidance and methodological
keys (“know-how") from the workshop. Participants await-
ed the training with questions and uncertainties regarding
the applicability of restorative practices in prisons.

The three-day mediation training led by Dr. Marian
Liebmann primarily focused on the underlying approach
rather than on individual techniques, similarly to the work
process for the entire year, which concentrated on the in-
troduction of the restorative perspective and principles.
The training did not seek to provide the programme with
a “recipe” for prisons, as a unique type of community: in-
stead, it aimed to offer perspectives on how mediation can
be tailored to meet local characteristics. The concept saw
the programme as a mutual learning process, in which the
MEREPS team and staff develop a realistic, feasible and sus-
tainable practice together, while methodological principles
are adjusted to meet the unique aspects of prison.

In the course of role plays, prison staff experienced the
difficulties of switching between the roles of facilitator and
prison guard: “we don't know which role to put first — the
prison one or the mediator one” (prison staff member). Par-
ticipants soon realised — and initiated a dialogue on this topic
— that they had different approaches towards the facilitator
role depending on their professional background. Certain
job descriptions make it easier to integrate the facilitator role,
while others tend rather to clash with this task. At first, the
role of facilitator felt foreign, which was expressed through
self-deprecating ironic comments on workplace roles: “OK,
OK! We need a disciplinary intervention here! | can't take this
anymore!” (prison staff) or: “Everyone’s going to have a chance
to talk. Assuming that we let them!” (prison staff). Feedback
also showed reactions to the return to a prison role: “It's hard
to step out of the prison role” (...) “Giving advice was the most
typical mistake in the mediator role. But it goes with the terri-
tory — this is what we do all day!" (prison staff member).
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A turning point in the training was when the attitude
towards the facilitator role changed. Besides these lighter
comments, experimentation with the techniques that were
taught and deeper reflections on the tasks of a facilitator
were also voiced:

“We have to differentiate what their feelings are at the
time of the offence, and what they are later. Because
their feelings change.” (prison staff member)

“l see common ground and similarities between the
feelings and needs of the different parties to the of-
fence.” (prison staff member)

The training evaluation questionnaires showed positive
feedback. Of the training participants, 90% felt that they
had learned a lot at the session. Participants highlighted
the structure of the training and the ideal balance between
practical and theoretical aspects. Most respondents cited
the experiences of Marian Liebmann, real-life cases and
group work in pairs as the most important contributions of
the training. At the end of the training, the staff also made
some suggestions for the adaptation of restorative prac-
tices to the prison environment, which served as a good
departure point for the joint project. The general opinion
was that correctional educators should not mediate in
cases involving inmates from their correctional education
groups. They felt that it was important that one facilitator
be a prison staff member, partly because of his/her knowl-
edge of the legal environment and institutional regulations,
and partly because he/she would have more insight into
inmates’ interpersonal relations and interests. We rated the
event as a success, as prison staff participants underwent
an intensive learning process — as reflected by the feedback
as well — and were able to accept the approach and basic
methods presented by a foreign speaker (via a Hungarian
interpreter).

The world within prison walls is characterised by formal
frameworks and specifically defined tasks. Meanwhile, the
staff has not been socialised within interactive parameters
that emerge as a part of a process. This may explain why
some of the immediate feedback on the training expressed
some doubts about the applicability of the approach.




According to the MEREPS supervisor, the training, al-
though confirming doubts and uncertainty in the short-
term, was an ideal part of the process by conveying the
message that there will be no formal framework and that
they will not be bound to formulaic instructions. The “ini-
tiation” into the approach and the wide parameters of the
practical implementation supported the later efforts of the
working group:

“This was a relief to me, to know how they were go-
ing to apply this here. So because it was not exactly
a training on mediation but rather an introduction
to the approach, that gave it some flexibility. So the
absence of formal demands makes it possible for us
to apply the restorative approach in accordance with
actual needs.”

The Zacchaeus Programme for sensitisation of
inmates and its follow-up

We organised a one-day Zacchaeus Programme for in-
mates with the participation of MEREPS.?" Inmate partici-
pation in the group was voluntary. The programme leader,
Gsilla Katona, held attitude-exploring interviews with the
26 applicants, from which she finalised an 18-person group.
The inmates had to analyse the Biblical story of Zacchaeus.
The aim of this was for them to see and understand their
own needs and circumstances, as well as those of the victim
and of other affected parties.

The opinions of inmates started from denial and refusal
to assume responsibility: “if the victim doesn't care about
me, why should | care about him, and about whether or not
he forgives me?" (inmate no.10), or “it happens one time out
of ten that non-violent acts cause psychological damage!”
(inmate no. 11). Over time, they gradually turned towards
understanding of their own situation and that of others:
“the offender feels psychological pain if he thinks about what
he did". (inmate no.10) “It's not us who are being punished: it's
our families at home.” (inmate no.11) By the end of the day,

The Sycamore Tree Programme was originally a five- to eight-week training held within prisons, and which
involved victim-offender meetings (victims did not meet with their own offenders), discussions about the
effects of the offences, damage caused and reparations. (for more detail, see: http://www.prisonfellowship.
org.uk/sycamore-tree.html [downloaded: 7 Nov. 2011])
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the programme leader saw a significant change in the in-
mates’ attitudes. Attitudes expressed by the inmates in the
closing circle discussion indicated that significant progress
had been made towards responsibility-taking and repara-
tion: “Restitution is a source of relief for both parties.” (inmate
no.10) “If you can be the first to take responsibility, it opens
up a new path for you." (..) “It is very important for the victim
to know what the motivations were.” (inmate no.13) “If we
don't do anything, it just gets buried inside and we don't know
how to become normal people (...) it just gets buried into our
persondlities.” (inmate no.14) “So far, | hadn't even consid-
ered that maybe the people | sold drugs to were stealing the
money from home that had been set aside to pay for the gas
bill. It moves my conscience.” (inmate no.15) “We never dissect
these issues, only what we did, how long is the sentence and
then we go home.” (inmate no.15) “If we talk the problems
over, it makes it a little easier.” (inmate no.16)

The Zacchaeus Programme closed with these state-
ments by inmates and with great expectations on the part
of both the MEREPS team and prison staff. After the closing
circle, MEREPS team members said that, as part of the pro-
gramme, there would be an opportunity to make personal
reparations to victims. Eight participants said that they were
interested in the opportunity to meet with the victim. A few
weeks later, the MEREPS supervisor and a female correc-
tional educator began to hold individual meetings with the
inmates interested in making reparations. In all the talks, it
was found that other interests lay behind the intention of
the inmates to make reparations. The MEREPS supervisor
described the experience as follows: “there were manipula-
tive intentions and motives that were completely foreign to us,
as we had never worked with prison culture before.” In some
of the talks, the inmates refused to admit to even one of
their offences. Others had indicated an intention to make
reparations in order to use the talks as a chance to find
out about assistance or benefits. The most extreme case
was that of Gyuri??, who even wrote a letter of apology to

22 All names used in the quotations have been changed.
Gyuri was 25 years old, serving a sentence of five years and nine months for a first offence of theft and
robbery. He took part in the Zacchaeus programme and in an individual talk to map intentions to make
reparations towards victims.
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his victim (a young person). A few weeks later, one of his
cell mates attempted to hang himself, but Gyuri stopped
him. Based on the circumstances and testimony of the cell
mates, the likely explanation was that Gyuri had choreo-
graphed the whole event and was hoping to get his request
for temporary release approved. His intent to make repa-
rations and apology letter also fit into this new scheme of
things.

Although the Zacchaeus Programme — despite its initial
success — failed to get inmates involved in the project, it did
play a role in other respects. The group context, the expec-
tations of correctional educators and civilians all placed a lot
of pressure on the inmates: “They had to put on a perfor-
mance here. In order to reduce frustrations, the inmate took
on certain obligations that maybe he didn't identify with at
that time. But circumstances still came together in a way for
various reasons that made me realise that maybe this wasn't
such a bad thing after all. In the Zacchaeus Programme, it
was so intense, this expectation that at the end everyone has
to be in a state of ecstasy and feel remorse for everything.
This is more about us than about them.” (evaluation of the
situation by the MEREPS supervisor). Perhaps this can ex-
plain why this effect could only be produced in an artificial
environment and why it was not long-lasting. This was an
important learning experience for us in the development of
the year-long work process.

The disappointment in Gyuri's case was an opportu-
nity to bring out the differences in perspectives between
the MEREPS team and the correctional educators. As we
later discussed at a joint feedback circle, prison staff were
faced with the "naive” approach of the civilians, while the
MEREPS team gained some insight into how it was difficult
for correctional educators, in a restorative context, to set
aside their previous experiences with inmates: “correctional
educators can't be disappointed in an inmate because they
don't have positive opinions about the inmates to start with.”
(correctional educator no.1)

Another challenge was to move away from the punish-
ment/reward culture. In the beginning, correctional edu-
cators taking part in the MEREPS programme also used
various means of reward and punishment. A restorative
meeting was seen as a reward, which has to be earned:
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“Gyuri had a protected inmate status at the prison; he had
privileges. He tricked us. His reparations case was not impor-
tant, because it showed that he doesn't deserve our spend-
ing any more energy on him. (correctional educator no.1)
This kind of staff-perspective had to be combined with the
equality principle of the restorative approach and the inner
needs of the parties, including the question of voluntary
participation in R} encounters that principally should be
made by the parties themselves.

From the first reparations-oriented discussions, it was
also learned that inmates’ self-perception as victims often
limits their desires to make amends. Neutralising tech-
niques were characteristic of how inmates relate to the of-
fences they had committed. They often defined themselves
in the role of the victim, refused to take responsibility and
denied having caused harm (Sykes-Matza, 1957). This hin-
dered taking responsibility in cell conflicts and made the
aim of reparations to victims more remote.

As stated by the MEREPS supervisor, “it would take dec-
ades for him to become aware of each internal conflict, to
realise the effect the offence had on the other. Openness to
others is incredibly time-consuming. You can't speed it up. (...)
And it's even harder in prison. So what makes it harder to
introduce this approach is that they themselves feel that they
are victims and want to prove that. If they don't, then they
would go crazy from being the guilty parties. (...) Anyone who
reaches that point either tries to forget everything or tries to
rewrite the story in his own favour. Meanwhile, we show up
with reparations to victims and bring up this whole bad story,
in which the inmate made a bad decision and failed, and for
which he already blames himself anyway. And then we come
and tell him to just get over it and assume responsibility for
his mistakes.”

The Zacchaeus Programme raised awareness of the dif-
ferences between the approaches of inmates, correctional
educators and the MEREPS team, and spurred us to take
the first steps towards harmonising these different per-
spectives.




4.1. Features of the institutional environment

a.) Regulatory system of the prison, bureaucratic ways, routine procedures and their
impact on the implementation of the project

In general, it can be claimed about the conditions that are associated with the closed nature
of the institutions, rules, hierarchical and overly bureaucratic operation that they tend to
hinder and do not support the introduction of restorative techniques.

An example of such institutional conditions is when, in the prison system, each type of con-
flict has its own, firmly established criminal law procedure for handling it, and the system
can hardly ignore it. In certain cases (e.g. physical assault with over eight days of recov-
ery), the regulatory requirements and the criminal procedures cannot be avoided, while
in milder cases disciplinary proceedings are launched. The commencement of these latter
proceedings can be considered by the governor. No matter whether criminal or disciplinary
proceedings are launched, it is evident that, due to the interrelations of the processes, it is
rather problematic to start a restorative process in parallel with any proceedings relying on
the rationale of the paradigm of punishment. The following will present some perspectives
which arose as factors that hindered the process.

Routine procedures
One correctional education officer brought up the restrictions of the bureaucratic system
in the example of an inmate who had also been involved in a restorative intervention.

Medium and high security inmates don’t mix

The topic of the conference was the integration of a Slovak na-
tional into a cell. The cell's problem was that the inmate wanted
to watch Slovak TV channels on the shared TV, and that it also
bothered him that the others taunted him about his accent in
Hungarian. The conferencing did not succeed in fully solving
the cell conflict and the inmate was transferred to a new cell,
where new conflicts came to the surface. In the end, they tried
to find an alternative way to resolve the solution. Together with
another Slovakian inmate in the prison, they attempted to be
placed in a cell together. Claiming that their nationality was the
basis for the cell conflicts, they took their claim all the way to
the Slovak Consul, asking for support. The prison would have
supported the effort as well; however statute prevented their
placement in a common cell. One of the inmates had been
sentenced to medium security, and the other to high security
prison, and the law stated that two inmates sentenced to dif-
ferent levels of institution could not be placed in the same cell.
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Bureaucratic procedural routines do not only pose formal obstacles to the restorative pro-
cess but can also hinder an alternative path on the level of interpersonal dynamics. In
many instances, prison staff used the usual procedures, which highlighted the scope of the
restorative approach. In one case, fear of security risks caused a staff member taking part
in MEREPS to become unsure as to whether to take the usual or the restorative approach.
One of the most obvious examples of this was that, in the majority of cell conflicts that
were brought to conferencing, after a successful agreement was reached, the parties to the
conflict were not returned to a common cell — and so the agreement and follow-up were
not given any real weight. Instead, usual procedures (removal from the cell) were applied
after the conferencing. With respect to conflicts with a more serious risk of assault, the
perpetrator was separated even before the conferencing:

“I don't dare to take the chance. It's a security risk. Let's just pretend to them that they're

going to go back to the same cell, just to see their reaction.” (correctional educator no.2)

“No matter what they say, no matter how convincing they are, | still wouldn't take the
chance of putting them back together in the same cell. | don't trust them that there
won't be any trouble.” (correctional educator no.3)

“We have to separate them if they're fighting. No one wants to be responsible for this
leading to more crimes. We have to react quickly and take immediate steps.” (correc-
tional educator no.1)

A factor that lessens the security concerns of correctional educators is if those officers,
guards, and other staff members who are not taking part in a mediation are also notified
of the results of the restorative process and of the content of the agreements. On one
hand, if a correctional educator chooses a restorative solution, this increases its legitimacy
in the eyes of their colleagues; on the other hand, this means that a wider circle takes part
in follow-up and the correctional educator is not solely responsible for it. Furthermore — as
the correctional educator gains information and pays attention to the matter — the chance
of more disorder is reduced. Thirdly, we can thus also give staff members who were not
involved in the facilitation to turn to RJ practices in the event of new episodes of the same
conflict or new conflicts, instead of the usual, penal-oriented framework. We will discuss
the form and significance of this in more detail in the recommendations section.
Correctional educators are bound by a strict legislative structure to follow routine proce-
dures; meanwhile, RJ encounters are not given any regulatory space among conflict resolu-
tion processes within the prison. This situation was a source of uncertainty on the part of
the correctional educators and tended to reinforce existing conflict management methods.
An example of this was a theft that occurred within a cell, and where the members
of the cell did not want to escalate the matter into a legal issue by reporting the offender,
and instead wanted to use mediation. However, if there is a theft of objects above a cer-
tain value, pressing criminal charges is compulsory. This placed the correctional educator
in a contradictory situation: mediation offered a promising solution to the conflict; the
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intentions of the parties to the conflict indicated this as well. Ideally, the mediation session
should have been organised as soon as possible but, until the educator knew the facts of
the theft, he could not decide whether it was possible to hold mediation or whether crimi-
nal proceedings would be launched instead.

These obstacles had a determining impact on the scope of applicability of restorative
practices and tended to direct these practices towards less significant conflicts. In more
serious cases, the governor would offer inmates mediation as an alternative to disciplinary
measures, which on one hand had an impact on motivation to attend the mediation ses-
sion, although it did raise issues as to true voluntary participation and responsibility-taking.?*

Paperwork

Among the factors specific to prisons and which presented obstacles to our work is the

overly bureaucratic administration of these institutions, which — in overcrowded Hungar-

ian prisons — burdens correctional educators with an exceptionally heavy workload and a

constant lack of time. On top of all this, they also had to find time to deal with restorative

practices:
“Many people took part in the training, but not everyone can come to the monthly
meetings. They have other work-related engagements that prevent them from at-
tending. From the perspective of the correctional educators, it is obvious that the large
numbers of inmates in their correctional groups result in so many administrative and
organisational tasks that it can be a huge burden for them to also have to deal with
something as time-consuming as preparing for and holding mediations.” (prison staff
member)

“You could find cases in every cell community. But again, that's incredibly time-consum-
ing. We correctional educators also just tend to bypass these cases. We can't just set
everything else aside and start mediating. You would have to have another person just
for that.” (correctional educator no.4)

“I might come across some cases, but there's so much work that it's impossible to carry
it out.” (correctional educator no.3)

“You guys can't change anything. Ideally, | wouldn't have any daily tasks and would just
be available for mediations.” (correctional educator no.1)

“Where and when can we do it? That's a problem. When the shift comes from work,

everyone comes at once and everyone has things to do. That's when the financial guy
is there, the record-keeping group and hearings with educators. Then we have to send

principles.
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them to school and to other activities. Because the inmates are available at that time.
And at that point, the correctional educators and the guards are already pulled in ten
directions at once. Mediation is the eleventh.” (correctional educator no.4)

The institutional system

For both correctional educators and inmates, time is divided according to a strictly regu-
lated schedule which is difficult to reconcile with the nature of restorative conferencing.
In one case, this contradiction even jeopardised the security of inmates. This example, in
which an eight-member cell community took part, is described below?*.

The issue of lunch in the middle of a conferencing session
“In the last case, we were about halfway through the discus-
sion by lunchtime. We had to adapt to the schedule and pick
up lunch. The institutional schedule makes it extremely dif-
ficult to carry out this complex and time-consuming task. The
guard had already come in twice to tell us that now we really
had to go for lunch. The solution we came up with was to
have one of the inmates (who had already told us his version)
to go and pick up everyone's lunch. The others were already
starving — so you can imagine how little they were able to
concentrate on the session.” (correctional educator no.4)

“We couldn't have a break because they'll re-evaluate and
re-discuss the whole thing once they get back to their cell.
And you can be sure that that discussion won't be following
restorative principles. And if they go back to their cell in this
tense state and with all these loose ends still unsolved, then
we would end up making a very big problem out of a small
one. One inmate had been humiliated. Some very unpleasant
things came up about him. We didn't dare to let them go back
in the middle of the process.” (correctional educator no.2)

“The accused was not able to react to the accusations. He
remained in a state of reaction to all of the negativity directed
towards him.”

court of first instance or an executory sentence. Because of this, they have very different backgrounds. The
range of offences and expected sentences is very broad: from theft to homicide, and from sixty days proba-
tion in a minimum security institution to life sentences without probation. The restorative intervention was
a spontaneous, reactive circle. The circle closed with an agreement and can be rated as especially successful,
in that the eight-member cell community remained together.
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“We can't go on mediating away here until ten just because
we've only just got going. At seven there's lockdown and roll
call” (correctional educator no.4)

b.) Organisation of work, communication paths and power games within the prison,
and their impact on the project

Institutional support
The hierarchical structure of the prison as well as the strict regulation of each employee’s
tasks affected the project at many levels.

The attitude of the governor played a key role: his support led to the openness of the staff
and the effectiveness of the programme within the institution.

In the case of the MEREPS programme, the leader of the institution provided strong sup-
port from above for restorative practices, something that he also expressed through sym-
bolic gestures. For example, he attended the first support group meeting and brought
pastries for the team members. The MEREPS supervisor described the importance of his
attitude and gestures as follows: “he opened our first session. It was very important to him
that we all feel comfortable. This was especially reassuring to me because previously | had
feared that it would be very difficult to work in such a highly hierarchical system.”

At the institution for adult offenders, there were several programmes running at the
same time, dealing with preparation for release, personality development and conflict man-
agement. All these programmes are integrated into the prison's long-term strategy. The
governor supported building in restorative practices at system level. As explained by the
programmes coordinator,

“We are a prison that is always applying for programmes. (..) One direction is pro-
grammes oriented towards reintegration and preparing inmates for release. Its elements
are groups for conflict management, communication and identifying values; in all of these,
the trainers are attempting to effect changes in the persondlities, thinking and behaviour
of the inmates participating in the groups. (..) For years, we've been trying to bring the
conflict management element into the prison programmes. We think that it would help
to prepare inmates for release if they learn that conflict situations can be dealt with in
other ways than how they have dealt with them in the past. (..) If | look at what current
programme applications we have out right now, what | increasingly see is that restorative
methods — within prison and applied after inmates are released — are getting more atten-
tion than before, whether it's mediation or the applicability of FGC."

At the prison for young offenders, some of the staff members took part in the MEREPS
mediation training by their own, individual choice. The governor urged a few educators to
take part in the training and gave his permission for their collaboration with the project,
but beyond that, was not able to take a more active part in the implementation. Instead,
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he entrusted staff with the task of putting their experience from the training into practice,
and tracked the process via the feedback that he received from them.
“The colonel asked my opinion several times about the restorative practices, because
he also sees potential in them.” (correctional educator no.5, at the prison for young
offenders)

In this case, there was less pressure from above. In introducing the techniques, the empha-
sis was on the positive motivations and intentions of the educators who had taken part in
the training. Based on experiences from the training, one educator began to use restora-
tive methods in solving everyday conflicts. When reviewing and following up on these, we
found that the correctional educator in question believes that there is a place for restorative
techniques in their prison, and that the application of these techniques mostly met with
positive results when dealing with minor disciplinary offences. What this also confirmed
for us, however, was the importance of having ongoing supervision that is embedded in the
system, and that can support the correctional education officers in developing the method-
ologies, dealing with their role conflicts and in learning more about RJ principles. Without
this, it is questionable whether restorative practices can become integrated into the system
in the long term.

Professional roles

In addition to macro-level management directions, the personal motivations, professional
role issues and battles of competencies of the working organisation staff all had an impact
on the process.

These were also connected to their positions within the system and whether or not they
were trying to be promoted. At the adult prison, the monthly working group (support
group) meetings were originally attended by the seven staff members and the MEREPS
supervisor, which gave a framework for the preparation and follow-up of mediation cases.
The group included correctional educators, security guards, and prison officers. After a few
months, the group had dropped to four correctional educators who attended regularly and
one security guard (occasionally). According to them, the reason for this was that within the
prison, they have to reconcile many types of — often contradictory — interests:
“[.] ours is the penal department. The guards and security officers are from the security
department. The main interest of the security department is to ensure security, order
and discipline. This means continuous inspections, keeping cell doors locked and as few
programmes as possible. From their perspective, the more civilians there are in the in-
stitution, the bigger the risk factor. Our perspective however is to try to offer inmates as
many options as possible. This is a point of contention among staff members.” (Prison
staff member)
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“The security department has a different job. We have to stick to written protocols. There
is one kind of inmate, and we don't need to know anything about them.” (Security depart-
ment staff member)

These contradictions of interests due to the complex nature of the prison system were
also reflected in attitudes towards restorative practices and in the formation of the groups.

For group participants, the restorative process supporting open and partnering communi-
cation created a framework for power games to be exposed and played out in a way that
was more open than usual.

An example of this was an unsuccessful mediation: the prison department chief in charge
of coordinating the MEREPS programme left a correctional educator (who had taken the
initiative in the work so far) to replace them during their vacation. This substitute person was
to identify cell conflict cases that were appropriate for mediation, to prepare and organise
restorative conferencing sessions. When they identified a case and began to prepare for the
conferencing, a conflict arose with another correctional educator:
“All of us uniformed personnel on site have to follow certain set guidelines. First we
report to the department chief, and he reports to the governor. Whatever does not
require the approval of the governor, he decides himself. (..) In this case, my colleague
reproached me, saying how on earth did | think | was going to involve this inmate in
mediation, and that he had called a female educator vulgar names. | didn't know about
this.” (correctional educator no.2, excerpt from an interview)

“I'told him quite forcefully that he's got to be kidding, trying to mediate with this inmate. He
is the kind of inmate who, on the outside, makes his living from being big and strong, and —
as he says himself— as long as there are whores, he doesn't have to work. For him, women
equal whores — that's the kind of mindset he has. | think that maybe with an attitude like
that, he may not really be in alignment with the aims of mediation. Meanwhile, he had his
own agenda and realised how great it would be for him to get into this thing. It would've
been a tool for him, the fact that he was even willing to sit down and mediate! The other
reason is that once he seriously insulted my immediate superior, the leading correction
officer. (..) And | don't want anyone to forget that an inmate insulted a staff member. It's
not that | want revenge, but | think that if we don't all stick together and watch out, then
anything can happen to any one of us.” (correctional educator no.1, excerpt of interview)

This conflict shows the importance of information flows, and of discussing and agreeing on
interests and principles. It also shows how conflicts within the work organisation can have
an impact on the restorative process. It also indicates how the restorative approach had an
impact on the organisational culture as well, as the correctional educators brought their
own conflicts into the support group, thereby creating an opportunity for them to discuss,
handle and solve this conflict in an open manner.
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Making the best of human resources

The power of roles was felt not only in the restorative group, but also in the difficulties in
getting into the group. This was shown in the contradictory situation regarding the prison
psychologist. With regards to the role conflicts of correctional educators, from time to time it
was mentioned that the kind of person they need as a facilitator would be someone from the
prison and thus who is well-informed about relationships within the prison, but who is not
in regular contact with the inmates and is hence more independent. In this way there would
be no connected interests between facilitator and inmates; the facilitator would not be the
subject of game-playing by the inmates and would be more able to implement the principle
of impartiality. It was often suggested that the prison’s psychologist could fill this position, but
the correctional educators never took steps to bring him into the team. At the suggestion of
the MEREPS supervisor, the psychologist attended one support group meeting, where his/
her attitude towards the project and the correctional educators could be seen. It appeared
that he had no personal relationships with the correctional educators and we found that he
took a cautious and passive approach to the project. Despite this, the restorative session did
provide him with an opportunity to open up, to make a few steps towards his colleagues and
for him to look for how he could integrate himself into the programme. He agreed to find
out about new inmates’ intentions to make reparations at each first psychological consulta-
tion, and also expressed an intention to take part in restorative conferencing. Thereafter,
however, he did not participate further in dealing with the cases.

This can be seen as an example of how difficult it is to find and link internal human resourc-
es in such a hierarchical working environment, where the highly regulated environment is
accompanied by the “prison sicknesses” of work overload and lack of time. All of this has
an impact on the implementation of a programme and on its integration into the system.

At the same time however, from the prison perspective, external human resources and
civilian participants are not automatically accepted either. When we talked about the other
programmes, it was often mentioned that there were doubts about the activities carried
out by civilians with inmates. These external people are not always seen as resources:
“They come from outside, they don't know anything about prison life. | find it danger-
ous and unjustified if they come in contact with inmates .” (correctional educator no.)

“What | saw on that training, and maybe here too, is that whoever does those media-
tion practices or whoever came up with that idea sure didn't know much about prison
life. It's all very well and good, but for me the whole question was — how could we do it
in here? (...) Once there was this civilian — | don't remember who it was — who sweetly
said “let's knock on the door of the cell to ask if we may come in". [..] From this you
could see, or | could feel that this person just has no idea. I'm not saying that it's good
or bad. But | was sure that in this format, you can't just transfer things from civilian life.
You have to adjust to the characteristics of prison.” (correctional educator no.4)
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The MEREPS supervisor also underwent an “initiation” phase and passed through various
changes with respect to the correctional educators. Work between the MEREPS team
and the educators was also carried out in accordance with restorative principles and thus
allowed the educators the opportunity to expresses their criticism and doubts.?> As was
mentioned earlier, this framework did not seek to provide “recipes” from outside, but in-
stead was built on a concept of mutual adaptation and of together developing good prac-
tices. It was perhaps because of this — in addition to the support of the governor — that the
MEREPS supervisor was accepted and that the programme was treated with a special trust.

Information flows
During the course of the one year of work, we learned that various other programmes
were running in parallel to the MEREPS project in the prison, which could potentially sup-
port one another. For example, to prepare inmates for release, they hold sessions on
personality development, self-knowledge and conflict management. It is difficult to build
contacts between these and other similar projects with a restorative approach. There are
also regulatory causes for this:
“What you have to redlise is that what's special about the TAMOP (EU-funded) projects
is that an inmate can only take part in one TAMOP project at a time. That's the criterion.
For example, there can't be any overlap between two TAMOP projects, even though
there are some inmates that would fit into both of them. There can be no overlap with
regards to either the experts who are implementing the project or in the participating
inmates. This completely rules out any linking between the two.” (prison staff member)

In addition to daily tasks, they collaborate with external partners in alternative programmes
coming from outside, but as a rule there is no project staff within the prisons or dedicated
expert supervision or management. Prison staff are responsible for the organisational and
administrative aspects of programmes and for researching new opportunities, all of which
represents a significant additional workload in addition to daily responsibilities. An NGO is
currently being formed of staff members in order to benefit more effectively from various
grant options. It is understandable that, given this climate of work overload, it is difficult to
ensure information flows within the programme and to build links between the projects.

gramme.
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4.2. Attitudes, motivations and roles — social-psychological dynamics between
participating parties

a.) Roles, motivations and attitudes of offenders

A 180-degree turn in the prison community

From a social-psychological perspective, all factors that served to move inmates out of their
prison community roles were conditions that supported the introduction of restorative prac-
tices. This includes stepping out of their status in the informal prison hierarchy, their com-
munication strategies and ongoing conflicts. Our experience showed that the inmates who
were the most likely to be willing to accept the restorative approach and communication
methods were those who have family relations beyond the prison, actual goals after becom-
ing released, and who are consequently less affected by the process of imprisonment (Clem-
mer, 1940, 299; Winfree, 2002, 214).

In better cases, these relationships were present but it was also an added advantage to a
few of the restorative conferences that it rebuilds or strengthens ties with people on the
outside.

An example for the connection between, strong family ties and the restorative intent is
the family group conference that was organised in connection with the inmate’'s temporary
release:

“Robert's behaviour has changed substantially since the conference and his temporary
release. As if he was a whole different person. His facial expression has changed. He
has plans: he has submitted his application for the next temporary release, and he has
talked about the idea of establishing a carpentry business together with his son. He has
also admitted that when he requested temporary release in the past, he had promised
himself not to come back. And now that the request really did succeed, it didn't even
occur to him not to return. His relationship with me has become more familiar as well.
He told me in the hall, not in the conference room, that he was also submitting a request
for a temporary release for Easter.” — evaluation of the correctional education officer on
the outcomes of the temporary release of the punishment as prepared by a conference.

This quote and the following one are examples of how it is not only the prison conditions
that affect restorative methods, but also the techniques that similarly influence the relation-
ship between inmates and the correctional education officers.
“My wife said that the correctional educator went to see them. | was surprised that
they are trying to help this much. | saw that the prison management was ready to help.
This was a new experience. This isn't what you experience on a day-to-day basis. (...)
My impression is that since then, the correctional educator has a more positive attitude
towards my case.” (inmate no.1)
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With regards to the temporary release that was prepared for by a FGC, the inmate rebuilt

his relationship with his estranged wife and proceeded to re-evaluate the remainder of his

sentence time and strengthen his goals for life after his release:
“I'never would have thought that we would be on good terms again. The reason |
forgave my wife is that | saw at home that my kids are cheering for me and | could see
that it was because of her. (...) I've been out three times since then. Bit by bit, I've man-
aged to fix up the house. Here inside | make scale models, decorative pieces and smaller
furniture pieces. My son is going to get a diploma soon and our joint business is going
to be in his name.” (inmate no.1)

In the course of FGC's, we encountered far fewer difficulties than we did in our restorative
meetings to deal with cell conflicts.

The power of external relationships and their difference in nature from relationships within
the prison was shown by the fact that both the MEREPS team and the educators found it self-
evident that FGC (held in connection with release or temporary release) was appropriate and
useful in the prison environment.2®

Intra-prison relationships

A factor supporting the restorative process was also certain intra-prison relationships that
were different in nature from what is typical in prisons, and that followed a different pattern
that the hierarchical relationships between inmates or the formal, superior/subordinate
relationship between correctional educators and inmates.

Another example of a closer relationship is if a friendship develops within the prison — ac-
cording to some inmates, this is very rare, while others state that it does not exist. In this
respect, we defined partnership-based relationships as a supporting factor.

Another motivation to make reparations can be when two inmates are “homeboys” —
that is, they come from the same county or area, first met outside prison or their families
knew one another. This assumption was corroborated by experience: that other relation-
ships outside of the prison also have an effect — in a different way from family ties — on
the restorative process. The fact that two inmates knew each other before imprisonment
adds further weight to events within the prison. The seriousness of injuries increased: "My
homeboy claimed that I'd punched him. That was a serious blow to me.”. (inmate no. 7) or:
“One of my homeboys was dissing me in front of my cell mates.” (inmate no.12)

One reason for this can be the sense of solidarity between “homeboys”, as well, con-
flicts inside the prison can be a result of ties outside the prison.

A special and unusual event in interpersonal relationships in prison is if a personal, trust-
based relationship develops between an inmate and his/her correctional educator. In one

26 See the case study of Robert for a more detailed description.
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case, an officer used restorative techniques because he wanted to solve a conflict that had
been caused by a decision of his. It can be seen from the way he expresses the problem
how personal was his relationship with the inmate:
“I felt bad about the inmate, the one | made a bad decision about. | temporarily put
someone new in his cell without talking about it with him first. Officially, we don't have
to ask them But Istvdn and | share a common past, we go way back. | see him as a
cooperative party. The precedent in our relationship is that he can expect me to ask his
opinion.” (correctional educator no. 4)

After the conflict broke out between the inmate and the “guest” inmate, within the
framework of a structured dialogue with the involvement of both parties, the correctional
education officer offered an opportunity for the inmates to express their grievances and
needs which arose in connection with the given situation. This meeting had a secondary
function: to restore the relationship between the correctional education officer and the
inmate. In this case, the open, partnering communication and the resolution of the conflict
was allowed by the fact that the correctional education officer had regarded the inmate — to
a certain extent — as a partner in general. It was therefore easier to bring the dialogue into
a restorative framework, and involve a third person as facilitator.

If we look at the case from the perspective of motivation for restorative procedures and
the correlations of moral thinking (Fellegi, 2007, 205-225), it can be claimed that motivation
rises from the “preconventional” level to the level of “conventional” ethical thinking (Kohlberg,
1971). Although there might be a long way to go until responsibility-taking, the expression of
needs and the inner need to make reparations are expressed by the inmates, according to the
MEREPS supervisor: this could be a good step towards understanding the needs of the victim:

“Here empathy, as well as the consideration of the aspects and needs of the other
person surface in the relationship with the correctional education officer. In this way,
the inmate can also be compelled to consider the aspects of the other inmates, as
well. And perhaps, over time, to also feel empathy for the victim and to consider the
perspective of the victim as well.”

“Self-appointed” facilitators within the prison

A supporting factor, which is similar to the dynamics of personal relationships, is if there
is one member of the prison community who represents his own inmate society through
communication means that are different in nature from the closed dialogues that originate
from the rigid, superior/subordinate relationships typical of prison life. In the cell commu-
nities, there are persons who tend to overwrite these patterns, and take communication
towards open, partnering dialogues.

They — usually the cell leaders — are the ones who are entrusted with keeping the cell
clean and orderly. Part of this is mediating conflicts between inmates, which cell leaders
themselves see as part of their job, described in their own words as the responsibility “to
maintain harmony in the cell community”, “to make sure that no one feels oppressed”, “to dis-
cuss conflicts among ourselves”, “to treat the weak and those with disabilities as equal partners"”.
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Some of them use their position of power, threats or exclusion from the cell to reach
their aims, while others use RJ principles to take steps towards improving daily prison life,
in their role as mediators who are embedded in the inmate society.

Correctional educators only find out about a fraction of these intra-cell conflict man-
agement actions. As such, one of the goals of conflict management is to make sure that
the conflict does not become so serious that it is noticed by the correctional educator or
that it has to be reported to him for security reasons. One cell leader described the situ-
ation as follows: “to deal with the conflict so that the correctional educator doesn't find out
about it; the last thing we do is the involve guards”. The recognition of mediating persons
within the prison and their involvement in the mediation processes within the framework
of MEREPS has proved difficult, yet this is definitely an important and supporting factor.
Another factor contributing to these endeavours was that at the sensitisation discussion
held with the cell leaders: several of them said that they often feel unequipped, don't know
who to turn to with their problems and would need help in solving conflicts:

“There is a need for it, but the way it should be is to take each type of problem one by
one and discuss them. For example, if one gets early release and the other doesn't, that's
hard for us to handle. Because these people have totally different motivations. If some-
one gets something extra, then he doesn't want to talk honestly, and someone who
hasn't got anything has nothing to lose by confessing.” (inmate no.7)

“Often the problem is that the cell leaders don't even dare to talk to one another about
these problems.” (inmate no.8)

“Some of them need professional help. As a cell leader, there's not much | can do for
them.” (inmate no.9)

The power of shared interests

Inmates can be thrown out from the hierarchical prison roles when they recognise a shared
interest in the midst of a conflict of opposing interests. This results in the emergence of a com-
munity of shared interests. An example of this is a conference where the subject of the conflict
was that one party had made intimate advances towards another.?” The inmate rejected these
advances, and it bothered him that the other party persisted. In this case, both offender and of-
fended were united by a marginalisation within the prison commmunity and a sense of displace-
ment. The facilitators built up the conference on these factors, and an agreement was reached.

6 months for homicide. The man making sexual advances was 35 years old, a first-time offender serving a
prison sentence of 6 years and 6 months for indecent assault. A cellmate was involved in the conflict as a
support person, who was serving a 10-year sentence for depravation and rape. The restorative interventions
included a preparatory phase, one-on-one discussions and a restorative conference, which closed with an
agreement. The parties returned to their shared cell, and later, after the offender stated that he had breached
one of the points of the agreement, the educator decided to place the victim in a new cell. The reason for
this was that he was the more adaptable, less problem-causing and more “placeable” of the two inmates.
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“Neither of them wants to leave the cell. Zsolt doesn't want to, because he has the face
of a kid. The goons will beat him up for that in another cell. Géza doesn’t want to leave
because he's gay. They'll hurt him because of that. Their common interest is to stay in
the current cell. That's why they're both trying to reach an agreement.” (correctional
educator no.2)

The nature of communication
The structural characteristics of the institution were also reflected analogously in the com-
munity of inmates. On the surface, inmates live within the strictly restricted order pre-
scribed by the institution. Their placement in an institution and their scope of freedom
are determined by the type of offence committed, their record, whether they are sent to
maximum- or minimume-security institutions and the various levels of stringency.
However, there is also a parallel status hierarchy system (baron, punk, snitch, etc.) made
up of rigid superior/subordinate relationships within the prison community. As Fliegauf
writes, “in prison, certain interpersonal conflicts become entrenched in their interactions. Pris-
oners take on roles, because it is through them that they are able to effectively represent their
interests.” (2009, 344)

The key to survival for inmates in this dual-expectations system is being well-informed,
manoeuvring and staying out of the way. On one hand, to meet the expectations of cor-
rectional educators and thus reach certain benefits such as temporary release, a good cell
and earlier release; on the other, to meet the norms of the community of inmates, where
manipulation plays an important role, as well as keeping secret the events that occur within
the community of inmates.

“Most inmates try to show what's good and nice. But it's in one ear and out the other.
That's how it goes in this kind of talks. Then it goes on like that until the minute | go out.
Let's say now | come back and they ask: where were you, old chap? I've been at talks like
that. There was no beginning or end to it!" (inmate no.2)

Inmates live in a system of strategic acts. In prison life, hiding intentions and actions is the
norm, as well as solving conflicts behind the closed door of the cell (trafficking prohibited
items, loan-sharking, asserting status through minor physical assaults and sexual violence).
[t is not only their communications with correctional educators, but also those with one
another that are closed in nature. One of the fundamental rules of prison life is don't trust
anyone and keep to yourself. All of these factors complicated restorative interventions, and
trying to get information within this dual system set up a formidable task for the MEREPS
team.
“If someone isn't open, there's a reason for it. If | talk to someone, the first thing he's go-
ing to think is that I'll twist his words and use them against him. There are very few open
people here in the prison. There's a saying here in prison: look good, but don't be smart.
You can't be a smartass.” (inmate no.3)
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“Talking about trust in prison..yeah, | think it's hopeless. Pardon the expression, but here
we're basically just screwing with each other at a certain level. If someone says some-
thing — whether it's me or an inmate — we never know who will use it against me and
when. The inmates don't necessarily dare to open up to each other either. There is very
little trust and honesty here. All the planets would really have to be lined up just right for
two inmates to meet face to face and trust one another enough to actually dare to own
up to their problems in a totally honest way.” (correctional educator no.4)

Usual means of conflict management

The usual paths for conflict management also followed the logic of strategic actions and
a closed type of communications. Neither the formal system nor the inmates’ community
supported the open discussion of problems — in fact, this was punished through formal and
informal means.

The community of inmates feared the means of punishment applied by the guards (discipli-
nary measures, solitary confinement, criminal charges, etc.), so they punished anyone who
violated the “dirty secrets” code by marginalising, demoting or other sanctions. Involving
the supervisors in conflicts was seen as snitching on one's cellmates:
“In most cases, it's not because of us that they won't talk and won't open up in media-
tion. They're scared of each other, that if they make trouble the cell will sanction them.”
(correctional educator no.1)

“Inmates don't like to run to correctional educators with every little conflict. That's con-
demned by the prison community. Educators only find out about the serious ones.” (cor-
rectional educator no.2)

“In most cases, the commission of these acts remains latent. In the case of fights or
misdemeanours that result in the abuse of cellmates — the matters only become gener-
ally known if there is some visible sign, that is, an injury can be seen on the person in
question. If there are no such signs, then we only find out about it by hearsay. And the
chances of that being true are zero. If in the end an inmate actually does report abuse
to his correctional educator, his cell mates exclude him and see him as a “snitch”.” (cor-
rectional educator no.5)

“Here you've got to put up with a lot of crap. You have to just ignore things if you've got
something to lose. | got an extra 22 months earlier release. You don't want to risk that

by standing out.” (inmate no.4)

“Here you can never blow off steam. That's why lots of guys end up back here after they
get released. Because here they don't know how to handle strong feelings. They just
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bottle everything up. Once they're out, all it takes is a little fight to set off an explosion.”
(inmate no.3)

“Pista was there in the cell. He saw what happened. But | don't recommend him as a
witness because here in prison you don't involve anyone in things that don't concern him.
That's considered troublemaking.” (inmate no.5)

Another factor that made it difficult to deal with conflicts openly was that tensions be-
tween inmates partly concerned the “forbidden” zone of the institution: access to coffee,
cigarettes and forbidden items, loan-sharking and paying up debts.

The condition for gaining access to these goods is the continuous reinforcement of one’s
status within the hierarchy. These issues arose on a daily level as the main areas of tension:

“When | was put into this cell, | tried to put an end to the domination of weaker cell-
mates, like how they take the coffee and cigarettes away from the young kids, and that
the weak ones have to clean up. The others didn't like that. That was one thing. The
other thing, specifically, was that the cell — together — had also taken out a loan to buy
coffee, and we shared the cost of the payments. We couldn't pay, and then they said that
it was my loan. This is why they put me in a cell and that's why the mediation started. But
those guys didn't dare to talk about it at the session.” (inmate no.3)

“You want my honest opinion? A truckload of coffee and cigarettes would help to make
order last more than a week. Here, that's what makes the world go round.” (inmate no.2)

In the prison for young offenders the failure to report sexual disciplinary misdemeanours
and crimes is particularly characteristic. A correctional educator explained the reasons for
this as follows:

“With regards to sexual crimes, the chance that the offence will become known is even
lower because among young people, the sense of shame is extremely high and they
will tolerate it for a very long time just in order to avoid being shamed. (...) when penal
proceedings are launched ex officio in response to the offence, the victim will, because of
the shamefulness involved, in 95% of cases withdraw the statement originally made in
the prison when questioned by the police.” (correctional educator no.5)

In general, conflict resolution was based on inmates’ techniques for survival or to gain cer-
tain benefits, or was based on manipulation or hierarchical relationships. It was obvious that
it is difficult for someone to identify with the principle of open and partnering communica-
tion if their survival strategy has been built up on a completely contrary logic.
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[t was difficult for the mediation process to urge these inmates out of their set roles and
patterns:
“Someone who gives to one person loans to others too. If there's a deal made about one
loan, that would put his deals with his other debtors at risk too. If you let one debt or give
the debtor more time, than why not to the others too? This only leads to more conflict.
Loan-sharks live from this, it's a business. They make many times more than their official
earnings illegally. They don't care how these conflicts are solved.” (educator no.2)

“For someone who has never sat down to discuss anything, because he has a mental-
ity of fist-fights where the top dog wins — for people like that it must be very strange
to have to sit down and tell the other 'listen, something's bothering me'" (correctional
educator no.4)

“Talks don’t change anything for guys who have been here 15, 20 years. Or even with
those who've just been here 7 years. You couldn't draw them out with a hundred talks.
There are some things you just don't talk about. It won't change anyway. It'll all stay the
same anyway.” (inmate no.3)

Among dispute resolution techniques, placement in another cell, wing or even another
institution were options that arose frequently. An aspect that made the mediation process
more difficult was that for inmates, the routine solution was to leave the situation.

If they did not succeed in this by making a request, then they would try through other
means. We saw a wide range of the effects of this on educators:
“[..] people here don't understand normal talk. Only if you threaten people or cut yourself
up, that's how you get what you want. Refuse to eat or work, cut themselves up with a
razor blade, or ifit's really desperate, there are some who swallow razor blades.” (inmate
no.3)

“For debtors, asking for loans is a lifestyle. They have their usual strategies for how to get
out of the debt without having to pay it back. They refuse to work, they hide in solitary
confinement or get themselves transferred to another prison and start a new life, leaving
their debts behind.” (correctional educator no.2)

Roles that support or challenge — pressures to conform to the informal prison com-
munity

In some interventions, the actual conflict brought to mediation and the way the conferenc-
ing came about reflected the everyday power relations between the two inmates. In some
cases the parties came to mediation with a consensus already, or an inmate who had a
higher status in the hierarchy dominated the discussion and the needs of weaker inmates
did not come to the surface, and they identified with the version of the dominant party
or pretended to agree, meanwhile mediators could not learn whether the weaker party
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had needs of his own. An example of this was a minor physical injury, where the offender

from the beginning placed himself in the roles of both victim and helper and described the

physical injury as a manipulative defamation?;
“Zoli's nerves were on edge. His father was in hospital, and he hadn't had any letters
from home. He was tense. Plus his brother-in-law was sent to another cell. He wanted
to go with him. He accused me of beating him up. [..] But I'd just playfully hit him on
the head. | told him you can't make up stuff like that. Maybe another guy would've got
mad at him, but not me, | help him in any way | can. [..] The other guys also said to
him, 'you should be ashamed of yourself, spreading rumours like that about Jozsi. We
all know you wanted to go to the other cell with your brother-in-law!"" (inmate no.3)

At the one-on-one talk, the victim described having received a real blow that hurt. How-
ever, at the conference, he did not say this and didn't produce any information that con-
tradicted the dominant inmate’s version, saying “he hit me twice on the head, but maybe
he was doing it as a joke, and | just took it the wrong way.” (inmate no.8) Their claims were
almost identical, showing a consensus throughout the whole process. For the victim, the
risks within the prison community of stepping out of his subordinate role outweighed his
motivation to express his needs or current injury.

In a contrary case, the subject of a conflict can jeopardise the inmate’s position in the
prison community. An example of this was the case where an inmate was bothered by the
sexual advances of a cellmate. The victim was scared that the prison community would see
him as someone who had entered into a same-sex relationship, and this is why he agreed
to mediation:

“Zsolt is scared that the other guys think that he had sex with Géza. That would down-
grade him in the eyes of the other inmates and would demote him in the prison society.
That is why he openly reported that Géza was making physical advances.” (correctional
educator no.4)

In this case, the aim of the facilitation and the expression of needs harmonised with the
broader goals of the victim within the prison community: to demonstrate his refusal of the
advances. However, for the inmate on the other side of the conflict, the open admission
of his sexual advances threatened his status in the prison. It was for this reason that the
mediation began with denial, and gradually reached openness:

“Géza will probably deny these things. He's scared of the other inmates, and of being
labelled.” (correctional educator no.4)

“ have this bad habit of watching everyone in the cell. It bothered him. [..] So | was look-
ing around in the cell. Not just at him, | was looking at the others too. [..] That's how my

fence of theft, rape and assault. The cellmate having caused the minor physical injury was 41 years old and
a repeat offender. He was serving a 2-year sentence for physical injuries and trespass.
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Mum raised me; you have to help anyone you can! [..] For me, giving someone a little
shove is an ingrained habit. | did it outside too, that's how | communicate.” (inmate no.3)

“okay, so | did a couple things | shouldn't have. | was the one who started it. [..] Maybe |
was looking at Zsolt more than at the others.” (inmate no.3)

These last cases show how the power relations within the prison society shape the facili-
tation context. Fear of either the dominant party in the conflict or of a general sanction
within the prison community can block the expression of needs and the open discussion of
the conflict. In the course of facilitation, it was very important to clarify the complex system
of values within the prison community and the network of hierarchical roles. The educator
acting as a facilitator was able to assist the civilian facilitator in this respect.

Involvement of support persons

If the delicate nature of the conflict, a prison power relation or a fear of retribution within
the prison community prevented the victim from reporting the conflict and from opening
up a way to restorative dispute resolution, support persons played a key role in the case
by helping the victim to discuss the conflict openly. An example of the importance of the
support person is also found in the case above. As a first step, the victim turned to his em-
ployer for help against the harassment of his cellmate. The employer relayed the problem
to the educator and reassured the victim to make a written statement to the educator.
Here the key to the supporting role is that the employer was external to daily cell life.
Because of the delicate nature of the topic, it would have been difficult for the inmate to
approach the educator directly.

Shifted motivations — pressures to conform to the formal system
Another aspect that made the restorative process more difficult was if the participation of
the inmate was motivated not by trying to identify the needs that arose within the conflict
but by trying to avoid punishment for the conflict or by trying to obtain some other benefit;
that is, the attempt to conform to the expectations of the formal system and of the cor-
rectional educators.
“If an inmate is involved in mediation, he tries to talk the right way, in the way that we
expect. Conflict solved, and mediation closed. But I'm not sure — | think in some cases
they come here with manipulative intentions. There were cases where | had the impres-
sion that they agreed on everything ahead of time — behind our backs — and planned
who would say what." (correctional educator no.4)

“This agreement is a sham. We all agree with this. The educator has solved this new
case that | brought, and put them in another cell. Now they're on great terms, even with
no mediation. When we sat down together, there was basically no problem to discuss.”
(correctional educator no.2)
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“They also know that the mediation has to be a success for the disciplinary measures to
stop. It's a way of getting ahead!” (correctional educator no.2)

What presented the greatest challenge to the MEREPS team and educators was, in the re-
storative dialogue with inmates, not to use the usual set of strategic actions to mislead the
staff, and to instead, at some level, ensure that the real reasons for the conflict are revealed,
that the offender takes responsibility and that the actual needs and grievances of the par-
ties to the conflict are expressed.

In this endeavour, we also found what “risks” there are from the prison’s perspective if the
restorative process gains insight into the deeper levels of a conflict and if the agreements to
make amends have the effect of rewriting the inmates’ informal hierarchy. If the restorative
intervention shakes up the hierarchical relations, this can have far-reaching consequences
long after the mediation. It can lead to more conflict, and more serious conflicts can arise
that must be dealt with by the educators:

“I'm not sure that it's a good idea to interfere with the hierarchy through methods

brought in from outside. The group has to be formed all over again and that starts with

a thunderclap.” (correctional educator no.1)

Result-oriented vs. process-oriented: the way to harmonising motivations

When examining the effect of the restorative process on inmates’ roles, motivations and
relationships, it is important to emphasise that this is a process. In the MEREPS working
group, a constant topic of discussion, which was re-evaluated over and over, was what
should be the result of a restorative intervention, and what should be considered a success.

Based on the feedback of inmates, the restorative sessions often had an effect of the life of
the cell community and typically would result in a temporary shift in hierarchical relation-
ships.

“When we went back to the cell after mediation, | got all the cell members to sit down
and talk about how we are going to keep this agreement and treat each other like hu-
man beings.” (inmate no.2)

“I prepared the cell rules.” Besides that, it didn't have any effect. [..] Or if it did, it lasted a
week. For a week, the guys treated each other like human beings, then everything went
back like before. Once again, everything was settled through coffee and cigarettes.”
(inmate no.4)

“After the agreement, Sanyi said that he was surprised to hear what my problem was
with him. For a while, my cellmates acted differently with me. They made gestures. For
example, Sanyi got some coffee from somewhere and offered me some. And the edu-
cator said that | could move to Béla's bed while he's in solitary confinement. His bed is
better, because it's a lower bunk and my back was hurting. So | moved there. Then when
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Béla came back, | didn't give him his bed back right away. But then after awhile | gave it
to him anyways...” (inmate no.6)

At the beginning, the educators looked for success-criteria in the results of the conferences.
The prison approach is partial to tangible results. In this respect, the MEREPS supervisor
played an important role in adjusting them to a process-oriented approach, and summa-
rised as follows the path taken in the educators’ shift in perspective as they experienced the
importance of the process:
“I think that a positive outcome of the temporary release case was that it had a motivat-
ing effect on the process as a whole. This is because in the other cases, especially in the
beginning, there were such big expectations from the mediation sessions that success
would mean that all the problems are solved! This was an obstacle in the beginning. [..]
We needed a shift in perspective — that it is not necessarily the end result that matters,
but the process itself, because the process can lead in so many different directions. Or
its results can only be seen as the process matures. So when the inmates said that “so
what, we still didn't stick to the agreement!” or when the educators said that “they're
only saying that because we're there, and they're trying to conform to our expectations’,
all this is true! But the result is the process itself, which is internalised. The result is also
in the reflections and thoughts that emerge subsequently, and changes in the quality of
relationships. They didn't see this at the beginning. That is why they needed this tempo-
rary release case, where the result was very quick and visible: he could leave. | remember
how thrilled the educators were to read the letter from the family, or to get the pictures
sent by the children. [...] So these were turning points, when they did not try to deduce les-
sons from the results of the conferencing. [...] This was not really conscious at that point.
It became more conscious when it wasn't what the session ended with that mattered,
but that what would happen after. This is why, at our last mediation, the importance of
follow-up came to the foreground. Because they realised that relationships are changing
here, and that if you look at it from a restorative perspective, you can say that this is the
key to achieve success. This is where they realise that it's not the deal on paper reached
between two people, but a restoration of relationships that's happening, which takes
more than one meeting. That will be shown in the subsequent decisions reached in their
lives together.”

Correctional educators gave the following feedback:
“If, after mediation, they go down for exercise and are talking to each other, while they
weren't talking to each other before, | already see that as a success.” (correctional educa-
tor no.2)

“This was the first case where | felt that it wasn't because of our expectations that they
talked about positive things, instead the fact that they were really friends gave depth to
the session.” This wasn't just for the sake of appearances. | felt that what really happened
here is that from now on they really will try to do better.” (correctional educator no.3)
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As well, correctional educators saw the first signs of inmates’ acceptance of the restorative
approach even in the violation of an agreement or in a failed mediation session. The two
following cases are examples of this:
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Breaching the agreement, but taking responsibility for
that — it is also a success
One case is the previously mentioned sexual advances case,
in which an agreement was reached that specified which
gestures of the party making the advances would be moni-
tored over the next few weeks and how they could ensure
that the cell-mate does not feel harassed. If he does not suc-
ceed in fulfilling the obligations he has undertaken, he was
to voluntarily report to the correctional educator and ask to
be transferred to another cell. One of the follow-up points
was complied with: he left the cell at a different time and
avoided physical contact. But one thing occurred that went
against the agreement. It was then that the offending party
himself recounted the events to the (female) correctional
educator and requested a transfer to another cell. That is,
the obligations he had undertaken in the agreement were
not upheld, but the inmate respected the agreement:
“[.] I noticed that he was looking down from his bed
one afternoon. He hadn't managed to keep the dedal. |
watched TV in the afternoon, in the evening | asked —
what should we do? | wanted him to say why he was
looking. Géza didn't say anything. | asked the others
what we should do. In the end, we didn't have to do
anything because Géza told the events to the correc-
tional educator himself.” (inmate no.8)

In this case, from a restorative point of view the correction-
al educators saw as a success that the offender chose a path
which would previously have been unusual: before a new
conflict arose, he made a decision and reported the breach
of the agreement. The fact that such a sensitive topic was
at hand made his admission even more significant, as well
as the fact that, despite the risks attached to it, he made his
statement in an everyday cell context, beyond the frame-
work of the conference.



Where mediation is blocked by the interests of
inmates, but these are openly communicated

In another case, where the interests of inmates outweighed
the conflict, a mediation procedure failed. With respect to
a theft within the cell, the inmates did not report the of-
fender out of solidarity, but peaceful coexistence did not
return. They reported the issue to correctional educators,
asking them to offer an alternative solution to reporting the
offence. When speaking with the correctional educators,
the offender at first did not admit to his acts, as he feared
criminal charges. When the correctional educator brought
up the option of mediation, he finally took responsibility
for his actions. Three cellmates agreed to mediation, the
fourth refused and insisted on the offender being placed
in another cell. The reason for this was his own impending
release. The mediation raised the possibility of the offender
remaining in the cell, and from the perspective of the in-
mate who was to be released, this would mean the risk of
more theft and conflicts, which could jeopardise his release
as well. He insisted that the offender be placed in another
cell, saying that otherwise (contrary to the other cellmates)
he would press criminal charges. In this case, the first signs
of warming to the restorative approach can be seen in
the fact that inmates’ needs and interests were openly ex-
pressed during the preparatory phase.

b.) Roles, motivations and attitudes on the part of staff

Helping motivations

It can also be said with regards to prison staff that all circumstances that encouraged cor-
rectional educators to move away from their usual tasks as educators and from their re-
lated role expectations also supported the restorative process. They could fill this role with
positive motivational elements, such as professional challenge, an interest in the approach
and methodology.

Correctional educators taking part in the programme were typically in their thirties and
had not been working in their position for long. They were characterised by a shared moti-
vation to overcome difficulties and to reform the limitations of the system. Three of the five
active group participants were pursuing post-secondary studies (either in the same field or
in order to make a career change) in addition to their work. The motivational background
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for their participation in the MEREPS programme came from their age group, history with
the prison and goals.
“Those who stayed close are still in that phase which emphasises professional develop-
ment. In practice, they are the kind of people who are still very active and ambitious in
their professional development.” — (evaluation of MEREPS supervisor)

Programme participants tended less to conserve their roles and tasks as correctional edu-
cators. The desire to fulfil and reinforce professional skills and the desire to excel played a
part, as well as that of appearing as a creative, innovative employee both in their own eyes
and in those of their superiors:
“I have never had the experience — nor have | ever really heard — of a correctional educa-
tor going out to meet with families and relatives. As a prison staff member, this was such
a new thing that it was truly memorable.” (correctional educator no.4)

Many of them expressed the opinion that the position of correctional educator is consid-
ered entry level work experience, or a springboard in the prison environment. Taking part
in practices which are groundbreaking in a prison context and learning about the restora-
tive approach could also be motivated by a desire to move ahead in their careers:
“A paradigm shift is happening within the prison, which is having a strong effect on employ-
ees and sharply divides them. Either they are very interested in the restorative approach, or
they completely reject it. What | see is that the path is pointing towards restorative justice,
and | like to be there where new things are happening. (correctional educator no.4)

Supervision as a need, not only to support the restorative process

The application of restorative practices was also supported where the correctional educa-
tors saw a benefit in entering into more personal relationships with inmates and to perform
tasks different from their usual daily routines, or if they recognised that facilitation situations
and opportunities to step out of the role of correctional educator offered a counterbalance
to the heavy administrative workload and impersonal daily routines.

From the perspective of the correctional educators, the support group as a supervision
position was perhaps even more important element (in preventing burn-out) to the pro-
gramme than the restorative practices themselves. Another indication of this was that
problems not related to restorative processes were also brought up at support group
meetings.

“It was great to talk about all the difficulties; you get to know not only your only feelings
but those of others as well. This is a rarity in the prison and | think it gave us a lot.” (cor-
rectional educator no.2)

“I was thrilled by the feedback. Once again, we've done something new without even
trying — something that's written down somewhere and works. We miss these talks
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inside. They're a chance to see and hear what everyone thinks. There should be more
supervision. | hope that this will be a positive contribution to what is still to come in the
programme.” (correctional educator no.4)

“[The MEREPS supervisor] provided a solid background and didn't leave us on our own.
For me, this was a source of support in my work.” (correctional educator no.4)

Displaced motivations: the formal system and pressures to conform to the role of
correctional educator
At the beginning of the programme, the risk arose that, in certain cases, correctional
educators might also have attitudes that detract their motivations for the restorative ap-
proach. This was connected to the fact that they had groups of 80 to 100 inmates as well
as an excessive volume of work. There were attempts to “just get it over with as fast and
easily as we can’, efforts towards tangible results (mentioned earlier) and the generation
of “agreements on paper”. The concern was that the depth of the process would be lost
in certain cases. In addition, we identified two types of attitudes: the “let's not have any
conflicts” attitude from the expectations connected to the role of a correctional educator,
and the “investigative attitude™

“We have to find out the truth and the motives. Who did what, why and what he did

exactly.” (correctional educator no.1)

“It's hard to spot the early stages — but if we could mediate those out, then things don't
degenerate. The goal should be to catch the early stages of serious conflicts.” (correc-
tional educator no.2)

“I never would have thought that this role switching would be the easiest for me. At the
beginning, | always wanted to clarify everything.” (correctional educator no.1)

From the words used in the interview excerpts cited above (“mediate them out”, “catch”,
“clarify”), it can be seen what path the educators had to take as they began to apply these
techniques. Meetings of the support group provided a space for staff, with the support of
the MEREPS supervisor, to reflect on these attitudes and not allow them to preponderate in
the process.

Partnering dialogue

A major challenge was dealing with the educators’ role conflicts and stepping out of the

perspective of a correctional educator.
“It's not so easy to change from a vertical relationship to a horizontal one. What you're
used to is that for years, what you say is right. You try to show them the right way and
to demand that they follow it. Suddenly this demand slips out of your hands and ends up
in their hands.” (correctional educator no.2)
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Because of this difficulty, we decided that educators should not facilitate between in-
mates belonging to his/her own correctional education group. However, educators regu-
larly attended restorative conferences of inmates from their groups, as a person in a sup-
porting role that has a broader insight in to the conflict than the facilitator. The difference
between the two roles is that the supporting person’s thoughts and needs can be voiced at
the conference. This way, thoughts and suggestions on educational goals, the importance
of the agreement or its chance of being upheld can also be included in the mediation. For
example, if the educator is at the conference in the role of an educator, then he/she can
voice doubts with regards to whether the parties are being honest in the dialogue.

For educators, participating in conferences in the roles of facilitator and of educator also
presented difficulties, but in another way. According to their feedback, the facilitator role
to some extent meant that they were “protected”. If they were there as educators, it was
more difficult for them to take over the partnering, informal communication context and
its attributes (such as sitting in a circle and using first names). An example of this was one
of the first cases in which, besides the educator, a cellmate who had seen the conflict from
outside also took part as a supporting person.

“It's going to take me some time to get used to this role. | can't call the inmate by his first
name. What made the situation even more difficult for me is that | had to sit very close
to the inmate, in a circle. | didn't know how to act. Do | dare to smile now? Should | look
at him encouragingly? [..] How much should I influence this, or should | at all? | couldn't
find my place or my role. What aggravated all that | was feeling was the fact that | was
in the same role as Baldzs: both of us had to help solve the conflict with a supporting
presence and suggestions.” (correctional educator no.4)

As well, for educators to find themselves in a partnering context with inmates there was also
the risk that at a certain point, the educator's own, personal side would threaten the educa-
tor's authority and legitimacy. The following dialogue is an example of this:
Inmate: “I don't want him back in our cell, because | don't want there to be rumours
about ‘how come he came back to you after you hit him? "Why?" ‘He told us he was
scared of you!" This would be unpleasant for both of us, for the educator and for me too.”

Educator: “Just a minute! Would you please explain what you mean by saying that it
would cause me problems if | put him back?”

Inmate: “Because if there are rumours that there’s a fight, that's bad for the educator.”
Educator: “You're wrong! If there's a conflict between two inmates, that's not my prob-
lem. | mean, it doesn't affect my status. You're not going to make me responsible for

this.”

Educators were confronted by different challenges in the role of facilitator. In parallel with
the difficulty in separating the roles of facilitator and educator and the restorative inten-
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tions, there was also the problem of returning to the role of educator. It was not easy to go
from “seeing the person” behind the inmate to putting on the uniform of the correctional
educator. We had to figure out how the tasks of the educator and the restorative aims
could coexist in parallel.
“As an educator, you have to be the mother, father, sibling or friend of the inmate. At
the same time, you have to be their boss, their director, their employer. These are exag-
gerations, extremes. But the educator-inmate relationship is a complex one. It's hard
on me and hard on them when [ take the place of a mediator. Maybe the day before,
| imposed disciplinary measures on one of them. Maybe the next day we talk to each
other in a context of trust and impartiality. It's hard not to think that ‘my life depends
on the educator. If | do what he wants, | get benefits; if don't support him, | won't get
anything.” You can't disregard the fact that one person’s fate depends on another.” (cor-
rectional educator no.4)

“It makes no difference if you say that you're a facilitator and that there’s the civilian fa-
cilitator too. This time too, the whole time, the inmate was calling the educator 'sir. The
whole time! Maybe he isn't in the educator role right now, but if we go upstairs, then he
will be again!” (correctional educator no.2)

Because of the difficulties of combining the two roles, at the beginning there were times
when an educator playing the role of facilitator confused the roles and stepped back into
the role of educator:
“It would do a lot more towards ensuring peace in the cell if you would communicate
about the conflict!” (educator in the role of facilitator)
Or “If there's no coffee and cigarettes, you have to be tough! It's in your own interests
to wean yourselves off it, because if you take out a loan, then you have to repay it and it
generates conflict! It's only going to be worse for all of you!” (correctional educator no.3)

“The hardest for me is to put the educator attitude aside. To not just hand the solutions
to them, that it shouldn't be us telling them what has to happen.” (correctional educator
no.2)

In cases like these, the intervention of the co-facilitating psychologist was important to cor-
rect and support the educator in returning to the role of facilitator and to ensure that the
facilitation truly focused on the conflicts and needs raised by the parties.

Impartiality

Previous, often negative, experiences with inmates and the resulting mistrust affected the
participation of educators in the restorative process. They themselves also stated that im-
partiality was perhaps the restorative principle that was the most difficult to put into prac-
tice. In some cases, they expressed mistrust that was unrelated to any specific conflict:
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“l can't be disappointed in an inmate because | don't expect anything good from anyone.
So I can only be surprised in a positive sense.” (correctional educator no.1)

In other cases, they found it difficult to be impartial towards a certain inmate who was
involved in the restorative process:
“Zsolt is strategically important for the educators. He's straightforward and cooperates
with the prison staff.” (prison staff member)

“That inmate has protected status. We're keeping an eye on him — because of his age
and personality, he's still formable.” (correctional educator no.4)

In some cases, the educator’'s mistrust and previous experience compared to that of the
restorative experts actually supported the process. For example, they at times indicated
that the conflict being discussed was actually a pseudo-conflict, or that the conflict did
exist but that the inmates were using the mediation dialogue as an instrument in order to
pursue other interests, such as avoiding disciplinary measures, transfer to another cell or
the approval of a request:
“The external facilitator is not aware of the power relations between the inmates. The
dominant inmate tries to force his intentions on the weaker ones and to reinforce his
position through the facilitation. In those cases, the presence of the educator helps to
protect the victim.” (correctional educator no.2)

In these cases, the role of the educator facilitating the conference was to help give in-
formation about the prison community, about the nature of the relationships between
the inmates and their hidden interests. This helped to ensure that the parties’ real needs
emerged. Meanwhile, the educator involved as a facilitator had to learn about the positive
and negative biases towards the parties in order to ensure restorativeness and that the
mediation process be led by the intentions and needs of the inmates. A factor supporting
this is that most of the conferences were not mediated by the educator of the inmates
taking part, so the facilitating educator did not have specific educational goals with respect
to the inmates.

In this respect, it is important to note that, even if it is not ideal if a facilitator slips back into
the role of educator, it does much to promote sustainability if the restorative approach and
practices (a culture of partnering communication, assuming responsibility and expressing
needs) are built into the work of the educator and come up in the dialogue between edu-
cators and inmates.

An example of this is the following citation as well:
“If they see that could use another approach and don't use it, that you could write out
a disciplinary report, transfer them to another cell or have a cell inspection, but despite
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that, you still choose to go to mediation, | think inmates must see that as positive.” (cor-

rectional educator no.1)

What can present a problem is if the restorative process finds itself involved in the range

of rewards and punishments.

Thus, it is different if the session improves the situation of some inmates while pushing
others into the background, or if information that emerges as a result of increasing trust is
used by the educator in applying means of punishment.

The following case is an example of both how a successful restorative intervention can
build the relationship between educator and inmate, and of what are the risks inherent in
this. It shows that stepping outside of the reward/punishment framework is difficult for

both educator and inmate.

How restorative interventions fit into a system built on
rewards and punishments

The subject of the conflict was a vulgar remark screamed
from the window of a cell, intended by one inmate to hu-
miliate another in front of his cellmates. On the next day,
the educator initiated a spontaneous restorative encounter
in which they agreed that the offender would apologise to
the victim in front of his cellmates. The apology was made.
At the same time, a valuable object disappeared from that
wing of the prison. Because the victim of the previous con-
flict felt that he had been rewarded with the restorative situ-
ation, he wanted to reward the educator in exchange and
informed him that because he was grateful for his humane
approach at the mediation, he would tell the educator who
had stolen the object and where it was hidden. The risk in
this case is that the trust that is built up during the restorative
process leads to the educator learning of information that
can contribute to finding out about the offences commit-
ted by another inmate and lead to his punishment. As well,
if an inmate provides information because of a relationship
of trust, and hides this from his cellmates, the risk is that
the restorative process become part of the strategic games
played between inmates and educators. The situation can be
solved if the educator deals with further developments in a
restorative context as well, by launching a restorative proce-
dure for the theft as well, which does not lead to punishment
but instead to a dialogue between the affected parties and
perhaps an agreement on restitution.
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5. The first steps towards integrating restorative practices

In the course of the one-year process, educators identified areas where restorative ele-

ments were already present in their daily work:
“We mediate here every day. Not just us, but a good leader or boss in civilian life also
mediates. Guards and educators mediate. Only they sort things out more quickly and
are more goal-oriented.” (correctional educator no.4)

“We were doing what we always do and it turns out that we've been mediating all
along.” (correctional educator no.1)

They began to use restorative practices in a more conscious way, integrating them into
their set of resources for dispute resolution. In order to ensure long-term application, the
MEREPS team especially tended to facilitate this. This was especially because our experi-
ences showed that for correctional educators, cases which they handled independently
gave them a real sense of achievement and these experiences had the greatest impact in
forming their rapport with the restorative approach.
“I am more flexible in dealing with conflicts between inmates. It comes more easily to
me. | don't try to solve things in a rigid manner. | listen more to the different points of
view than other educators | work with who didn't take part in this project. | don't try to
force solutions so much in a direct way, in accordance with the usual practice. In more
minor situations, for examples | don't transfer them to another cell so often, instead |
try to solve it." (correctional educator no.2)

“Once again, we've done something new without consciously planning it — something
that's written down somewhere and works.” (correctional educator no.4)

At the same time, the supervision of the support group was important for cases handled
by educators independently to ensure that the practices integrated by educators followed
restorative principles instead of principles of doing it “as quickly as possible” and being too
heavily goal-oriented. At the end of the one year work process, the educators indepen-
dently facilitated five cases. These included cases where an educator applied restorative
principles independently in solving a conflict between the inmates assigned to them, as well
as ones where another educator was involved as a facilitator and the restorative practices
were applied in the context of a restorative conference. In one case, the educators inde-
pendently applied methodological innovations. The MEREPS supervisor reflected on these
events as follows:
“The preparatory phase for this case was not for the offender to think about reparations,
but realise that there's a problem. They led a reactive restorative circle. You have to do
this in cases when someone has no insight. You yourselves realised that the offender
should be heard last. And you tried to make the others realise that there's a problem.
You're using the group to set out restrictions for another.”
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“You also realised that you were working with the shame factor. The offender found
himself in a situation where he was shamed, and this is very hard to work with. Stig-
matising shame took the place of re-integrating shame. The first just showered down
on him. If you had taken a break from the session then, then he would have remained
labelled, and it would have been very hard to reintegrate him. But there was an oppor-
tunity for him to do something, to assume responsibility for things and thereby to get a
chance for reintegration through the shame.”

One striking example of how attitudes were formed was when, towards the end of the
project, the management of the prison asked one educator to report to a group of about
40 staff members at an internal training session about the experiences gained from the
project, and about introducing the restorative approach and practices into the prison sys-
tem. The educator attended all of the support group meetings and discussions, but did
not facilitate and was ambivalent towards the idea of stepping out of the role of educator.
When preparing for the presentation, he/she could have presented the methodology and
approach in an objective, distanced way, based on his notes and mediation handbook. In-
stead, he/she chose a very personal approach:
“I thought that | shouldn't give practical information, but explain my learning process to
them. I have just completed a process. | was afraid that | wouldn't be able to show them
what happened inside me. | was wondering how [ could show this to my colleagues in a
credible, legitimate way, so that they understand the context. [..] And this developed in
me the way | prepared it. Meanwhile | was thinking about it and realised what the value
of the restorative approach is for me.” (correctional educator no.4)

As this educator said, some of his/her colleagues had attitudes similar to the ones he/she
had initially: doubts, incomprehension and sometimes hostility (as she said: “virtual knives
in our backs”). It also became apparent that within the organisation, identifying with the
restorative approach — which in many ways contradicts standard practices in the prison
system —is a step that is just as difficult to make as it is for an educator to take on the role
of facilitator.

6. Recommendations

The recommendations for implementation summarise reflections collected through inter-
views with the MEREPS team and in the working group of prison staff taking part in the
process. With respect to some questions, no consensus was reached; in these cases, we
expose the dilemma and the potential solutions to it.

In light of this, we sought to offer a guide to how RJ-type practices can be carried out
while taking into account the special characteristics of prison society. After the answers to
the questions of who, how and where, the table at the end of this section classifies the cir-
cumstances and practical measures that support restorative interventions as well as those
challenges that threaten restorative principles which, if dealt with appropriately, would con-
tribute to the success of other, similar programmes.
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6.1. Who should carry out restorative interventions?

Restorative interventions with regards to cell conflicts, restoration of family relationships and
reparations to victims present a complex set of tasks. Part of this is the shaping the attitudes of
offenders, victims and staff, identifying and referring cases that are appropriate for Rf encounters,
selecting cases, preparation for the restorative encounters, facilitating them and coordinating the
follow-up. In order to ensure that the restorative practices are able to function appropriately,
it is important to clearly identify the responsibilities of staff — who does what, and how.

a.) Reparations to victims

Based on our experiences over the year, finding inmates and victims who were open to
offender-victim meetings and reparations for victims was one of the most difficult tasks. In
order to ensure the effective and responsible performance of this task, a specific job position
should be created within the prison (as in the Belgian model?®). This person’s job description
would include forming attitudes of offenders and staff, mapping intentions to make repara-
tions, sorting out cases, contacting and preparing victims, liaising and collaborating with
victim support institutions.

Within this process, great care should be given to the protection of victims and the avoid-
ance of secondary victimisation. For this reason, the attitude forming and direct preparation
process lasts until it becomes clear that true intentions to make reparations are present on
the side of the offender, and that motivations such as the avoidance of punishment, trying
to conform to the system and other gain-oriented motivations can be ruled out, with any
other aspects that could cause the victim further victimisation.

At the same time, the restorative treatment of cell conflicts can also be a first step to-
wards reparations to the victim if it helps the offender to take responsibility for his actions
and to have a better understanding of the needs of others.

b.) Mediation in cell conflicts and in the restoration of family relationships

Within the MEREPS support group, opinions were continuously shifting with regards to what
type of facilitation approach would be the most appropriate in conducting restorative inter-
ventions. Up until the end, there was a consensus to the effect that a thorough knowledge of R
was just as necessary as being familiar with prisons in order to provide quality mediation. What is
needed is a person who represents the restorative background as well as a person who is an
actor within the prison, who can see through the hierarchical relationships between inmates,
but who also represents the order within the institution and who can ensure that cases are
heard and agreements are reached in accordance with the institutions internal regulations and
that they comply with statutory requirements as well.

Acceptance and legitimacy of civilian facilitators in the prison community

From the perspective of a civilian facilitator, the prison’s acceptance is very important — it is
ensured partly by the support of management, and partly by the continuous, shared work

140



with a restorative approach. It allows the civilian to learn about prison life while prison staff
have an opportunity to learn about the restorative approach and practices.

Acceptance of the prison facilitator as a facilitator

Our experience has shown that it is difficult to realise the aims of impartiality and equal
partnership if the inmates’ own correctional educator takes on the role of facilitator. People
who are appropriate choices to act as facilitator are the prison’s psychologist, or a facilitator
who has been trained by the prison, a former correctional educator who is familiar with the
workings of the prison system but who does not currently have any superior/subordinate
relationship with the inmates and who does not have any direct shared interests with them.
It is important that the correctional educator and facilitator roles and skills be kept separate
during preparation and the intervention itself, and that this is clearly conveyed to affected
parties during the mediation. It was the unanimous opinion of prison staff that the ideal
solution would be to create a separate position for a facilitator, thereby simplifying work
through the restorative approach without imposing an extra workload on a staff that is
struggling with insufficient time.

The role of the correctional educator
In restorative interventions, inmates' own correctional educators take part as correctional
educators. This raises both advantages and problems. The correctional educator has insight
into the inmate’s hierarchical relations and makes sure that inmates who occupy posi-
tions of power in the hierarchy do not dominate the dialogue. Having an inmate’s own
correctional educator present helps to ensure that the agreement is realistic and can be
complied with in the inmates’ daily life. They are also in charge of rewards and punishments
to inmates. If the aim is to manage a part of the conflicts with restorative practices as an
alternative to the rewards/punishment system, then the partnership with the correctional
educator is crucial. They also play a key role in the restorative follow-up to the process.
On the other hand, the presence of the correctional educator can make it very hard for
inmates to experience the situation as one of partnership and raises the issue of having to
conform to the expectations of the correctional educator, a shift in motivations towards
avoiding punishment for conflicts and towards obtaining benefits. These aspects should
also be kept in mind in the course of mediation.

6.2. How does the intervention take place?

Procedural guidelines

In order to increase the effectiveness of reparations interventions, the proactivity of the
staff and the sense of security, the institution should set up procedural guidelines for re-
storative procedures. This would offer guidance to the working group, made up of prison
staff and civilian actors, with respect to what type and gravity of cases can be referred
to restorative methods of dispute resolution, by whom they can be referred, and how.
The guidelines would set out the basic principles governing the distribution of tasks and
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scopes of responsibilities. It should also identify who is responsible for each phase of the
restorative process: attitude forming, identifying and selecting cases, related organisation
tasks. Additionally, it should describe and make transparent how the restorative practices
relate to the legal environment, the prison’s formal institutional procedures and to its usual
sanctioning measures.

This would help to ensure that the restorative intervention is an alternative to the usual
routine procedures and that it would be compatible with the institution’s strict schedules
and security rules. A clear set of guidelines would also help to ensure that conflicts are
handled as soon as possible — as soon as the emotions and feelings are expressed.

Relation with punitive procedures

From the perspective of the formation of both voluntary intent and restorative motiva-
tions, the connection between the restorative process, disciplinary procedures and other
penal sanctions is important. As much as possible, mediation should be kept separate and
independent from rewards and punishments. It is also important that the agreement that
emerges from the restorative session does not automatically result in the cessation of dis-
ciplinary procedures or in the lessening of other punishments. The other side of this prin-
ciple is to ensure that as little risk of sanctions as possible be connected to the tackling of
conflicts; i.e. the system should not impose penal sanctions based on the information that
emerges in the course of the restorative process. In the process following the agreement
and its follow-up, the emphasis should be on compliance with the agreement and on the
expression of taking responsibility for the acts committed.

However, for the very reason that the mediation process does not fit into the rewards/
punishment system and has no consequences in criminal law, the process may lose its se-
riousness in the eyes of inmates. It is for this reason that it is important to use such means
that support inmates’ sense of commitment and responsibility and that serve to increase
the weight of the process and the agreement. It may help to increase the seriousness of the
process from the perspective of inmates if follow-up is especially emphasised: it should be
carried out systematically in a format established in the agreement. The agreement should
also contain factual and verifiable elements.

Al efforts should be made to ensure that, once an agreement is reached, the parties
who were originally in one cell should remain in one cell together. This would give the
restorative process a real chance to prove itself and would give more weight to the agree-
ment. Along with the integration of the restorative approach, a long-term aim could be to
allow parties (having reached a successful agreement) to remain in one cell, even after a
disciplinary offence.

Forums
Systematic forum for the transmission and sharing of information

It would be very useful for the restorative processes if a systematic and open forum were
created, bringing together the broadest possible scope of prison staff and civilians, which
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would help provide open information about relationships and sources of conflicts between
inmates. On one hand, this would make it possible to obtain information from as many
sources as possible when preparing specific cases, thereby contributing to impartiality and
objectivity, as well as the identification and involvement of support persons. On the other hand,
it would make it possible for prison staff to provide information to the widest range of peo-
ple possible (guards, management, psychologist) on how cases are developing. This infor-
mation system would legitimise the restorative process within the organisational structure,
and would contribute to ensuring that follow-up — in the broadest sense — be carried out
in accordance with restorative principles, that responsibility for the consequences should
not be borne only by the correctional educator and that subsequent events also find their
way into the working group’s scope. All of this would also contribute to the integration and
acceptance of the restorative approach within the prison.

A forum for feedback

It would also be important to create another forum for case follow-up and supervision of
facilitators (see the MEREPS programme’s “support group”) where all the prison staff and
external experts taking part in a specific case would be able to discuss the cases as well as
the questions, dilemmas and needs that arise within the team. The supervisory sessions
would also help in keeping the “correctional educator” and “facilitator” roles and skills
separate. Based on our collaborations with the institutions for adult and young offenders,
we saw that, because of the strongly regulated and overworked staff, it is very important
that any dialogue or supervision that involves external persons should follow a specific
pre-defined framework and schedule. Merely ad hoc attempts at assistance are difficult to
implement and not effective, due to the limitations of the system (lack of time and capacity,
institution’s daily schedule).

Role of preparatory discussions

Information exchanged at the one-on-one discussions with parties before conferencing play
a key role in the mediations. Their aim is to expose the attitudes and prejudices of the par-
ties and to prepare the parties for the conferencing. Restorative mediation can be held if,
during the preparatory phase, an attitude of openness is seen, restorative motivations are
present in the parties and the facilitators see a chance of finding a common denominator.
It often occurs that the parties express their grievances and needs or take responsibility
for their actions during the individual discussions, but then do not do so at the restorative
conference. In order to ensure that the statements made by parties during the individual
discussions and other information are included in the conferencing process, it should be
established during the discussion which information they will also declare publicly. Where
facilitators work in pairs, the parties must agree to release the content of the one-on-one
discussions to both of the facilitators, so that they can help the process if it becomes stalled.
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Prevention: as close as possible to the root of the conflict

Efforts must be made to ensure that restorative methods be used in the resolution of cell
conflicts as soon as possible and in a spirit of prevention. Conflicts should be reached in
the earliest phase possible, when no sanctionable offence has occurred yet. This way, there
is a better chance of truly voluntary participation and restorative motives from the parties.
If we deflect the early phases of a conflict by directing it towards restorative approaches,
then the prison’s automatic dispute resolution methods — disciplinary measures, transfer
to a separate cell, solitary confinement, or criminal charges in serious cases — are not au-
tomatically triggered. Accordingly, the position of power of the decision-maker (e.g. the
governor) in the procedure does not play a role in the process. From the perspective of
the inmate, the desire to avoid sanctions, to end disciplinary measures or to obtain other
favours does not force restorative motives into the background.

As soon as possible: the role of on-the-spot mediation

If the conflict in question has already broken out, the sooner mediation is held, the bet-
ter the chance of voluntary participation, the expression of needs and the assumption of
responsibility for the conflict. At this point, emotions and feelings still dominate and the
needs of the parties with regards to the conflict have not yet been overwritten by other,
institutional motives, fears and obligations to conform. Another point in favour of im-
mediate mediation is that “strategic” participation can thus also be avoided, and the usual
informal dispute resolution mechanisms such as power games and the reinforcement of
hierarchical roles.

The role of the location
The restorative intervention should take place on neutral ground, where power relations
are as little formed as possible.

Identifying supporting relationships and communication patterns

Trust, honesty and open communication are patterns that are difficult to understand in
the prison community. Some correctional educators and inmates were of the opinion
that these concepts are not present at all, while others said that their meaning has to be
re-interpreted from civilian life. It helps the restorative process if the team seeks out the re-
lationships, communication patterns and intentions inside and outside the prison that shed
light on values that are important from the perspective of the restorative process. These
patterns (that are in harmony with RJ principles) and the roles within the prison system that
reflect then can be used as a base on which to build the restorative process.

It is more likely to find these restorative patterns in relationships outside the prison, with
family and other community members, than in relationships within the prison. It helps in
the identification with restorative values if the inmate has goals for his life after release on
which civilian relationships can be built.

However, honest relationships can emerge between inmates in the form of a sense of
partnership, shared place of origin, shared prison past or solidarity created by joint interests.
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Another aspect that supports the restorative process is if the educator or another staff
member has a “shared past” with the inmate, which means that the relationship between
staff and inmate is more personal in nature and is characterised by a desire to collaborate.

Role of involving support people

An important aspect is identifying support persons (either from among inmates or edu-
cators) and channelling them into the process — this increases the sense of safety of the
affected parties and their commitment, as the chance that they will open up and assume
responsibility for the conflict will grow. In certain cases, these support persons join the
process spontaneously, such as when they are the ones who first find out about the conflict
and who direct it towards a restorative setting.

Role of the process

In order to ensure that impartiality, voluntary participation, trust-based open communica-
tion, motivations that encourage parties towards the expression of actual needs, assump-
tion of responsibility and desire to make amends, the most important aspect is that the RJ
process should consist of a long series of encounters that build upon one another, instead
of discrete, ad hoc interventions that are independent from one another. It is important,
as much as possible, to continue to follow a restorative path in the events subsequent to a
conflict and in other conflict situations affecting those parties.

Because dispute resolution techniques that are based on the value system of the prison
community, hierarchical relationships and strategic actions are deeply embedded in the
system, any one restorative intervention can only effect temporary changes. Even after ex-
periencing the dispute resolution model built on partnering communication and assump-
tion of responsibility, inmates’ attitudes will not be changed in a fundamental, long-term
manner. This is why the notion of process is especially important.

Mediating in cell conflicts, restoring family relationships and making amends to the vic-
tim can be seen as steps in the forming of the approach and which build on one another.
The aim of handling cell conflicts through a restorative approach is to sensitise inmates to
the perspective of the victim of the offence and to make direct amends to him.

Sharing experiences and ensuring a flow of information between similar programmes
at a prison (personality development, conflict management, preparation for re-integration)
can also contribute to the process-oriented quality, and their effects can reinforce one
another.
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Conclusion

Looking back over the one-year project, we can see that the step made by the six-member
prison staff group (with the support of the management) was both important and impres-
sive. At the mediation training, they accepted the restorative perspective, which diverges
in many aspects from the world of the prison system based on rewards and punishments.
They agreed, in the course of our ongoing, joint work process, to make room for restora-
tive practices — which are demanding in terms of time and concentration — in their daily
schedules, which were already overloaded and subject to strict limitations.

As part of the pilot project, they simultaneously worked on attitude forming, selection
and preparation of cases, carrying out mediations and complex follow-up tasks, tasks in
which the help of extra staff had often been used in standard practice. And, as perhaps
the most difficult task, they had to harmonise the roles of facilitator with their official roles.

All this happened in a flexible, informal, personal context that served as a mirror —
which presented a new sort of challenge for the team working within the prison context.
In the course of these joint reflections, they also had to face up to difficulties and recognise
the limitations imposed by the institutional system, attitudes and roles. The openness, the
trust placed in co-workers and the MEREPS team and personal courage made it possible
for them to — once they had recognised these limitations, to look for solutions to these
challenges and often to overcome them. At this point, as we conclude our analysis, we
would like to again thank all colleagues and inmates who took part in this project for their
openness and trust, as well as for all the time and energy that prison staff invested into the
MEREPS project. Further thanks and acknowledgements go to the governors and direc-
tors of the participating prisons for their flexibility and ongoing support which made all of
this possible.

In lieu of an extensive summary, we would just like to express a few thoughts. The
direct result of the programme is that participating staff members gained new methods
for dealing with conflicts and had the chance to experience how, in certain situations, these
methods could help, and in the course of the project, they began to adapt these methods
to their purposes and integrated them into their daily work.

We hope that, by taking an approach to conflict management based on open com-
munication and accountability, both staff and inmates were able to have a glimpse of one
another as persons as they both experienced the challenges that come with accountability
as well as the opportunities that it offers.

We believe that the part of the process that prepares inmates for their life after release
is extremely important, i.e. strengthening and rebuilding relationships with family and the
broader community. The process sought to find means for joint reflection on the problems
related to reintegration and on making the first steps towards solving them. It was clear for
prison experts, the inmates involved and their family members that release from prison is
one very important point in which the prison’s expertise can still help with reintegration.
Release can provoke numerous issues and conflict situations. Dealing with these is key to
ensuring that the families affected gain the largest role possible in accepting the released
inmate again, with his own opportunities, his own methods, resources and issues. Indeed,
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in the majority of cases, the inmate is released at one point. However, whether or not he
returns behind prison walls no longer depends on the prison, but on the ability and readi-
ness of the family and local community to keep him with them.

The MEREPS programme also sought to provide practical opportunities for staff to try
out how restorative principles and practices can help in making release and integration
more successful, how a dialogue can be initiated between the inmate and the community
around him, and, within this context, how the prison staff can contribute to this while the
sentence is being served.

Another result beyond conflict management is that they have begun to use the forums
created by the MEREPS project to reflect on their own work. Prison staff had a chance to
experience how a forum like this can help in their work and protect them from burning
out by giving them an opportunity to supervise each other's work and to reflect together
on various dilemmas, “mistakes”, and places where they get stuck. We believe that even if
our programme does nothing more than to create a similar systematic forum that offers
an opportunity for joint reflection on the principles promoted by the project, then prisons
will already have gained at least one important tool. In their feedback, educators also indi-
cated that one of the main contributions of the programme was greater insight into one
another’s work:

“ gained insight into how my colleagues handle certain situations, what their conflict
management methods are. And considering current circumstances, it's a luxury to have
two educators on one level, so we don't get to see one another’s work at all. | learned
a lot from them.”

The forum helps co-workers to believe in the importance of their work — filled with daily
challenges — and in their own abilities to cope with it. All of this is essential to ensure that
after imprisonment and release, offenders find an alternative to acts that cause injuries and
recognise their own responsibility in the restoration of their relationships and in leading a
law-abiding life.
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Dr. Andrds Sz(ics'

OPPORTUNITIES FOR THE
APPLICATION OF MEDIATION IN
THE PHASE OF EXECUTION OF
PUNISHMENTS: THE PERSPECTIVE
OF A PRACTICING PUBLIC
PROSECUTOR

Traditionally, mediation is a diversionary tactic used by the
criminal courts up until sentencing in order to reduce or
avoid the negative effects of criminal procedure and of car-
rying out the sentence. Is there a place for this in Hungary
within the phase where sentences are implemented? And if
so, what practical solutions are worth examining? These are
the questions primarily addressed by this study.

Throughout the world, mediation within the phase of
execution of punishments is still in its very early stages. Ac-
cordingly, section 1I(4) of the Appendix to Recommenda-
tion No. R (99) 19 adopted by the Committee of Ministers
of the Council of Europe states that mediation between
victim and perpetrator should be available at all stages
of the criminal proceedings, but this does not infer that
mediation is recommended at an “international level” in
the execution of punishments. As such, it does not ap-
ply to the obligation of Member States with regards to
criminal proceedings as per Council Framework Decision
2001/220/JHA 2

There are fewer advantages to mediation after an ex-
ecutory decision has been reached than to mediating during
the criminal proceedings: after sentencing, the procedural
costs and. to some extent, the executory costs as well, have
already been incurred, the procedure does nothing to light-
en the docket of the criminal justice authorities, the negative
effects of imprisonment have already been sustained, etc.

the Prosecutor General of Hungary

2 Legal academic experts are divided as to whether correctional/penal
procedures can be seen as part of criminal procedure or not, but in
international law, penal matters are not classified under the head-
ing of “criminal procedure” in international law documents related to
mediation.
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However, based on practical considerations, mediation does
have some important advantages during the execution of
punishments, primarily when imprisonment is ordered. First
of all, it is expedient to review the applicability of mediation
in this context in cases of criminal acts of such gravity that
a sentence of imprisonment is imposed, in consideration
of which society has no choice but to impose a prison sen-
tence. There are also cases in the phase of the execution
of punishments in which it can be justified to create an op-
portunity for personal meetings between the victim and the
inmate, even if this meeting will have no impact whatsoever
on the sentence. In the mediation process, the various el-
ements (understanding, recognition, remorse, forgiveness,
etc.) of a meeting between victim and perpetrator can have
a positive impact on both parties. In addition, it must also be
mentioned that mediation can be of invaluable assistance in
reducing problems related to conflicts that arise between
inmates or between inmates and prison staff.

It must also be borne in mind that during the time of im-
prisonment, reparations (as well as mediation) can be used
in combination with e.g. conditional release.* For example,
the implementation of any intention to make amends can
be made a pre-condition to conditional release. The dam-
age caused by a criminal act can also thus be repaired and
the sentence revised.

Mediation between inmates or between inmates and
prison staff can be linked in with any disciplinary proceed-
ings launched against an inmate, or with any related sanc-
tions. Successful mediation can result in the termination of
the disciplinary measures, or in the annulment or mitigation
of sanctions imposed as part of the disciplinary procedure.

Clearly, the restorative approach is most obviously ap-
plicable with regards to sentences of imprisonment, but in
theory, mediation should not be ruled out with regard to
other types of punishment as well.

3 See Borbéla Fellegi: Ut a megbékéléshez (Path to Reconciliation),
Budapest, 2009, at 211.

4 See Hans-Jorg Albrecht: Kriminologische Perspektiven der Schaden-
wiedergutmachung in: “Neue Wege der Schadenwiedergutmachung
im Strafrecht” Freiburg, 1990, Band 18, 43-89. Cited in: A. Tinde
Barabas: ibid. 87-88.
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Current legislation on mediation in Hungary

Since 1 January 2007, it is possible to use mediation in the course of criminal proceedings
in Hungary. Legislation regarding mediation is primarily found in the Act on Criminal Pro-
ceedings as well as in Act LI of 2006 amending the Penal Code and Act CXXIII of 2006 on
penal mediation (hereinafter: the Mediation Act). For the purposes of this paper, | do not
intend to present and analyse the full legislative background, but only to highlight those ele-
ments of the related legislative materials which are relevant to my proposals on mediation
between perpetrator and victim carried out during the phase of execution of punishments.

In the event of “active remorse” on the part of the perpetrator, as defined in Section 36
of the Hungarian Criminal Code, and if the conditions in the law are met, criminal proceed-
ings can be ceased with regard to lesser offences (sanctioned by a term of imprisonment of
less than three years), or, for more serious offences (sanctioned by a term of imprisonment
of no more than five years), sanctions can be subject to unlimited mitigation. According to
the word of the law, especially active remorse is where the perpetrator confesses to the
commission of the offence prior to the formal accusation and where he has, in the context
of a mediation process, made reparations for the damage caused by his criminal act in a
manner and to an extent that is accepted by the victim.

The legislator has excluded several cases from the scope of applicability of the sec-
tion on active remorse, thus section 36 does not serve to cease a criminal procedure or
mitigate a sentence in the case of multiple offenders and recidivists, nor does it apply to
offences committed within the framework of organised crime.

In accordance with section 2 (1) of the Mediation Act, mediation is a conflict manage-
ment process between the victim and the offender that seeks to find a solution — set down
in writing — to conflicts resulting from a criminal act, mediated by a third person (the me-
diator), independent of the court hearing the criminal case and of the public prosecutor,
which might mitigate the effects of the criminal act and steer the offender towards abiding
by the law in the future. From this detailed definition, it is especially worth highlighting the
objective to reach an agreement at the outcome of the process, which not only seeks to
repair damage caused but also to incite the perpetrator towards lawful behaviour.

Another fundamental element of current legislation in force is that mediation can only
take place if both perpetrator and victim have freely consented thereto; furthermore, any
and all agreements reached within a mediation context must be founded on the principle
of mutual consent.®

5  Section 221/A (2) of the Code of Criminal Procedure also identifies this as one of the aims of mediation.
6  See section 7 (1) of the Mediation Act.
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Current opportunities for penal mediation in Hungary

Similarly to the situation generally encountered throughout Europe, the conditions for penal
mediation have not yet been established in Hungary. Although the existence of written law
in the United Kingdom is not a condition of the development of law, in Hungarian law —
firmly rooted in the legal positivism of European continental legal traditions — the absence
of legislation constitutes an obstacle to the assimilation and establishment of a new legal in-
stitution. Given the current state of Hungarian penitentiary institutions and the options that
they offer, and given the absence of appropriate legislation, mediation between perpetrator
and victim can only be carried out at a the price of significant difficulties, while the outcome
of such attempts is also largely uncertain.

Despite the necessity of legislation, a prison mediation programme was recently car-
ried out in Hungary as part of the MEREPS’ project. (The international context of MEREPS
offers a perfect opportunity for countries having more experience in this area to evaluate
their performance and identify avenues for future development, while in Hungary it pro-
vides a chance to learn and assimilate good practices and procedures that can be stand-
ardised.®) The programme — taking current realities into account — was limited to conflict
management within the penal institutions or to prevent conflicts from escalating. One of its
main achievements was the finding that there is a clear need on the part of prison staff and
inmates alike to continue in this direction — a condition to this however is the enactment of
legislation supporting prison mediation.

In connection with our overview of Hungarian legislation, it must also be stated that,
currently, efforts by the two affected parties (offender and victim) to come into contact can
meet with obstacles, especially if this contact is initiated by the person serving a term of
imprisonment.? The convict generally does not know the address of the victim; so to begin
with, he has to obtain this information. In the current regulatory context, the inmate can
attempt to do this by requesting a copy of the court records'® of the first instance court
proceedings that cover the testimony of the victim as a witness, and that also contain the
victim's personal data (under current laws, the court cannot send copies of these records
to an external third party). If, however, the data of the witness have been ordered to be
treated confidentially, this attempt will be unsuccessful, as in such cases, participants in the
criminal proceedings can only receive a copy of a document containing personal data of
the witness if the personal data of the witness have been removed from it.!"(Naturally, with
regard to witnesses under special protection or taking part in a witness protection pro-
gramme, the inmate cannot learn of the witness/victim's place of residence.) Given that, in
the above cases, the offender can, after the investigation has finished, have full access to all

7 Mediation and Restorative Justice in Prison Settings

8 See A. Tinde Barabés — Borbala Fellegi — Szandra Windt (eds.): Konfliktuskezelés elitéltekkel. Kézikonyv
a mediacié és a helyredllitd igazsagszolgaltatas alkalmazhatdsagardl a bintetés-végrehajtasban. (Conflict
management with inmates: a handbook on the applicability of mediation and restorative justice in penal
institutions.) Budapest, 2010. 8.

9  See the study of Déra Szegé and Borbdla Fellegi.

10 Code of Criminal Procedure section 70/B (10).

11 Code of Criminal Procedure section 96 (3).
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investigation documents including the records of testimony'?, it would be difficult to justify
a refusal to release a copy of the records of the proceedings at first instance.”® In addition, it
must also be considered that, after the last witness is heard, the victim may move from his/
her last place of residence, thus even if the copy of the proceedings is issued, this attempt
to enter into contact with the victim may prove fruitless.

If the victim wishes to initiate contact with the offender serving a sentence of impris-
onment, this can only be done via an intermediary because, for contact to be made, the
offender has to include the name of the victim in the list of contact persons authorised by
the penal institution.

In accordance with current legislation in force, the person acting as an intermediary
between victim and offender (mediator) can only meet with the inmate within the walls of
the penal institution under visitor status. Rules applying to visitors are very strict, which has
a detrimental effect on the mediation process.

Inmates may receive visitors at least once monthly."* The time and duration of the
visit — at least 30 minutes — are determined by the governor of the prison, and on request
this duration may be extended by a maximum of 30 minutes.”® The visitor may only speak
with the inmate in the location designated for this purpose and the conversation may be
monitored.'s

Another problem is presented by the fact that it is difficult to motivate inmates to take
part in mediation, given that there is no “state-sponsored incentive” which would encour-
age them towards making reparations or to enter into agreements with victims.

Recommendations for the implementation of penal mediation in Hungary
When Hungarian legislation on penal mediation is enacted, it would be ideal if it were
drafted to be similar to the regulatory system governing mediation during criminal pro-
ceedings. Regardless of whether we are seeking to establish alternatives to imprisonment
during criminal proceedings or in penal institutions, it would be logical to base the same
legal institution on the same principles within a single legal system. Thus, for example, the
aim of mediation during the phase of execution of punishments would only be to seek
reparations for the consequences of the criminal act and to steer the offender towards
lawful conduct in the future.

It would also be justified to impose certain restrictions on the applicability of mediation
during the phase of execution of punishments. It also seems to be appropriate for it to be
applied among those convicted for offences against persons, property and the traffic code.

12 Code of Criminal Procedure section 193 (1).

13 According to sections 70/B (6) and (10) as well as section 60 (1) of the Code of Criminal Procedure, the
issue of a copy of these records can only be restricted if to do so would be prejudicial to human dignity, to
the personality rights of the victim or to the dignity rights of a deceased person, or if it would result in the
unnecessary disclosure of information on a person’s private life.

14 Section 36 (1) ¢) of Decree 11 of 1979 on penal institutions and penal measures.

15 6/1996. Section 89 paragraphs (1) and (2) of Ministry of Justice Decree VII.12.

16 44/2007. Section 9 (4) of Ministry of Justice Decree IX.19.
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[t would however be worth disregarding the restrictions on sanctions for offences appear-
ing in the Code of Criminal Procedure”, considering that in Western Europe, mediation
is successfully used with perpetrators of serious crimes, not to mention that the introduc-
tion of, for example,. the current five-year limit in the mediation law would greatly narrow
the scope of applicability of mediation among prison inmates. Another factor in favour of
removing this restriction is that, in connection with mediation in the phase of execution
of punishments (at least with regards to executory sentences of imprisonment), the state
does not fundamentally renounce its prerogative to impose a sanction, thus there is no
dichotomy between Restorative Justice and the imposition of the sanction. Who should be
excluded from penal mediation, for practical reasons, are those convicts who through their
own fault have previously caused a mediation process to fail at any stage of the criminal
proceedings writ large. Clearly, the participation of such persons who have shown them-
selves to be undeserving of mediation would entail an above-average chance of failure.

Voluntary participation must play a crucial, fundamental role in penal mediation, and
such mediation processes should also strive to ensure that an agreement is reached be-
tween convict and victim that is based on the active remorse of the inmate. Naturally,
recognition of the fact that a criminal act has been committed is also a fundamental pre-
requisite, as without it, there can be no remorse.

Once criminal proceedings — in the narrow sense — have been concluded, the launch-
ing of mediation ex officio (or by the authority conducting the criminal proceedings) would
not really be justified. It would be best to introduce a mechanism whereby the victim, the
convict, or the latter's defence counsel could make a request for the initiation of mediation.

Decision-making powers on launching mediation should be vested in a person or or-
ganisation who/which has sufficient expertise in the matter and constitutional legitimacy
in making decisions of this type. | believe that the person best suited to this task — just as
with respect to the reduction of the sentence based on an agreement between the convict
and the victim — is the judge responsible for the execution of punishments (hereinafter:
judge of punishments). After the closing of criminal proceedings, only the court can be
entitled to reach such a decision, and it is only the court that has the necessary constitu-
tional legitimacy for it to be able to change the contents of an executory sentence without
raising concerns. In Hungary, it is usually the judge of punishments who performs the tasks
related to the imposition of a sanction, thus it would appear obvious that this judge should
also rule on any legal consequences of an agreement reached between convict and victim.

A very important issue is what the state can offer the convict “in exchange” for repa-
rations. In theory, one could imagine, for example, a sort of “soft version,” whereby the
judge of punishments would be obliged to take into consideration any reparations already
made or promised when reaching a decision on the conditional release of the convict.'®
When deciding whether a convict can be released on probation or not, one of the circum-

proceedings regarding an offense punishable by a sentence of less than five years of imprisonment.
18 Incidentally, there is currently no legal obstacle to prevent the sentencing judge from taking into account
any reparations offered to the victim or agreements to this effect between offender and victim.
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stances to be examined is whether or not the convict has developed a readiness to lead a
law-abiding life."” If an agreement is reached between the parties that aims to support the
law-abiding conduct of the offender in the future,? then in theory there would be more
substantial grounds on which to presume that the convict has developed a willingness
to lead a law-abiding lifestyle and thus also that the aims of the punishment can also be
achieved without any further imprisonment (i.e. by releasing the inmate on probation). The
“only” problem with this approach is that, pursuant to current probation mechanisms, the
convict does not have to do anything in particular in order to be released on probation.
To be granted the opportunity of probation, the only requirement is passive observance of
the rules (good behaviour), thus, given the current structure, the convict would not have
the necessary incentive to attempt to repair the damage caused by the crime he has com-
mitted.

In this light, it would be much more effective to have a system where, if an offender
undertakes in an agreement reached between the offender and the victim to make repara-
tions (typically compensation for the damage causes), then the offender would be eligible
for probation earlier than under the general regulations.?' Taking into consideration the fact
that, within the walls of the penal institution, the inmate has very limited means for mak-
ing reparations, the option of granting an inmate who has made a reasonable and justified
promise to carry out reparations conditional release from the institution could be considered
as well. If the inmate fails to fulfil the promise of reparations undertaken in the offender-
victim agreement, the judge of punishments would revoke probation.??

Mediation combined with probation could be integrated without any particular prob-
lems into current Hungarian penitentiary law. This, however, raises a justified question as
to what should be done with those inmates sentenced to imprisonment who are willing to
repair the harm they have caused to their victims, but who have been barred from proba-
tion by the judge of punishments, the criminal court, or by a provision of the Criminal Code.
Given the current dogmatic structure and staff within the criminal justice system, it would
be difficult to reach effective motivation for participation in mediation in penal institutions.
It is however difficult to justify that a convict who has been barred by the court from proba-
tion at the beginning of the sentence of imprisonment (generally because the offender was
found to be undeserving of conditional release on probation) should later be granted pro-
bation regardless. This contradiction would also not be helped by renaming early release on
probation as, for example “conditional reduction of term of imprisonment”. In the case of
these inmates, reduction of the degree of imprisonment could be considered, but of course

19 See section 47 (1) of the Criminal Code.

20 See section 2 (1) of the Mediation Act.

21 Thus, for example inmates in maximum-security institutions would be eligible for parole after serving
three-quarters of the sentence, after two-thirds of the sentence for those in medium-security instituions
and after half of the sentence for those in low-security institutions. Another advantage to this is that it
would reduce the costs of the correctional system.

22 Of course the sentencing judge or the court hearing the case may also revoke probation if there are any
other legal grounds on which to do so.
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only if there are no other legal obstacles to this change.? In the event that the obligations
assumed under the agreement were not fulfilled, the judge of punishments could revoke —
as a quasi-sanction — any earlier ruling that granted a milder degree of punishment.

Within the sui generis conditional release or reduction in degree of punishment granted
by the judge of punishments, the roles of prosecutor and defence counsel can easily be
circumscribed, as they can use the same instruments (motion, appeal) that are available to
them in other proceedings of the judge of punishments. In addition to special proceedings
for the revocation of probation, the judge of punishments would currently also have access
to proceedings of this nature?* which, similarly, can be raised by a motion of the prosecu-
tion requesting that the matter be heard by a judge.

Mediation carried out between a person sentenced to imprisonment and the victim
is most easily carried out in the institution where the offender is held. In order to ensure,
however, that mediators are able to perform their tasks appropriately within the penal
institution, they should be granted the status of persons acting in the performance of their
duties?® and should be granted special access and rights with regards to their entrance into
the penal institution, contact with the inmate. A special status should also be granted to
victims participating in the mediation process.?®

It is also conceivable that mediation in the phase of execution of punishments could be
used not only in cases of imprisonment but also in cases where other penal sanctions have
been applied. For example, instead of public work, as a result of a successful mediation
process, the offender could perform work for the victim by way of reparation, or compen-
sation paid to cover the victim's material losses would result in the waiving in full or in part
of a fine imposed. Considerations of this nature are not entirely new, as recommendations
for the imposition of fines as reparations?’ have already been seen in the academic litera-
ture, but practical solutions applying the restorative approach can also already be seen in
current legislation.?®

Mediation could be very effectively applied in disciplinary actions against inmates or in
connection with the implementation of related sanctions. This type of mediation increases
or contributes to the practical significance to inmates of avoiding any disciplinary cita-

reducing the chance that reparations will be made.

24 See section 9 of the Penal Institutions Act.

25 A person acting in the performance of official duties or providing services must hold and present identi-
fication papers, documents, a ruling, a letter of authorisation or a power of attorney concerning the per-
formance of these duties, and is granted access to the penal institution in order to perform these duties in
as specified by law. Once inside the institution, this person can generally have unmonitored conversations
with the inmate — although security measures still apply

26 The current Decree 44/2007 (IX. 19.) of the Ministry of Justice which provides detailed regulation of entry
to and exit from the premises of penal institutions as well as the presence of external persons in these
institutions should also be amended accordingly.

27 See e.g. Gyorgy VOkoé: A magyar bintetés-végrehajtési jog. (Hungarian Correctional Law) Dialég Campus
Kiadd, Budapest, 1999. 89.

28 Under Swiss penal law, any fines paid by the offender, objects or assets belonging to the offender seized or
confiscated by the state can be used to compensate the victim for damage sustained. (A. Tinde Barabds,
(2004): ibid. 89).
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tions or sanctions that might later constitute an obstacle to eligibility for probation or the
granting of other favourable conditions, while the judge of punishments would be most
appropriate in reaching a decision closing a mediation process in offences punishable by
sanctions other than imprisonment (for the reasons already specified above). Where me-
diation is carried out in connection with matters with relatively minor sanctions and this
task is performed by the penitentiary institution, it would be expedient to ensure that a
judicial review (to appeal a decision reached by the penal institution) is accessible, in order
to ensure legality and the respect of human rights.

Special rules on mediation within penal institutions (such as provisions determining the
scope of authority of the judge of punishments) should be enacted in the Criminal Code?®
Of course this would not exclude the provisions of the Mediation Act specified in the
Criminal Code (e.g. aim of the mediation process, regulations applying to mediators, etc.)
from being applicable in this process as well. Accordingly, detailed regulations on media-
tion carried out in disciplinary matters would be placed in the Ministry of Justice Decree
11/1996 (X.15.) on the disciplinary responsibility of inmates in penitentiary institutions.

Closing reflections

The institution of penal mediation is still only narrowly practiced worldwide, and it is
also undisputable that it promises less positive results than those offered by mediation
during criminal proceedings. There are very few examples before us, but Hungarian pilot
projects in this area are also worth considering in addition to those solutions used in West-
ern Europe. Given the particularities of Hungary's continental legal system, the main option
open to it is the “Belgian way", that is, penal mediation is only conceivable in the context of
adequate national legislation that also takes local characteristics into account.

Mediation in the phase of execution of punishments is not a panacea (no more than is
mediation in general or restorative justice), and its application cannot in itself provide a de-
finitive solution to the problems that arise in connection with the traditional administration
of penal sentences. Notwithstanding, we should not rule out the use of this means which
can prove to be of benefit to the offender, the victim, the state and society as a whole.
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Theo Gavrielides'

RESTORATIVE JUSTICE AND THE SECURE ESTATE:
ALTERNATIVES FOR YOUNG PEOPLE IN CUSTODY

Introduction & Problem Statement

In England and Wales, the prison population stood at 85,494 (October 2010). This accounted
for 2,150 places above the usable operational capacity of the prison estate, and it is forecast
to rise to 94,000 before the next general election (Berman 2010: 1). There are 139 prisons
including high security prisons, local prisons, closed and open training prisons, young offender
institutions (for young prisoners under the age of 21) and remand centres?.

The statistics on young prisoners® are not encouraging either. In September 2010,
there were 1,637 young people (15-17 years) in prison, 273 children (12-15) in privately run
secure training centres (STCs) and 160 in local authority secure children homes (SCHs). In
addition, there were 10,114 young adults (18-21) in prison (Berman 2010: 7). According
to the Offender Management Caseload Statistics, in 2009, the UK had 151 prisoners per
100,000 population, the second highest rate in Western Europe, below Spain (Ministry of
Justice 2009). Figure 1 illustrates the increase in prison population in 1987-2007.

Figure 1: Statistics on prison population, England & Wales 1900-2009 (Mo) 2008)
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2 Most prisons in England and Wales are in the public sector, and these are managed by the National Offender
Management Service (NOMS). There are 11 privately managed prisons in England and Wales.

3 Young prisoners in England and Wales are those prisoners aged between 15 and 21 years, the group being
broken down into young people (15-17 years) and young adults. Young adults are those aged 18-20 and
those 21 year olds who were aged 20 or under at conviction who have not been reclassified as part of the
adult population.
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Compared to the prison population in other Western European countries, England
and Wales comes at the top with 148 people per 100,000 population (see Figure 2).
Compared to the rest of the world, England and Wales comes 10" with the US at the top
(International Centre for Prison Studies 2010).

Figure 2: Prison population in Western Europe (Walmsley 2009)

Country | Prison Population per Jail occupancy Un-sentenced
population | 100,000 level % | prisoners %

N IRLAND

According to 2010 Ministry of Justice data, the reoffending rate post-custody* is high com-
pared with other disposals. While the overall reoffending rate across all disposals is 40%,
the offending rate post-custody is almost 50%, meaning that approximately half of all
offenders sentenced to prison will go on to commit a further offence (Ministry of Justice
2010b). Figure 3 illustrates a stable increase in the amount of custodial sentences given for
10-17 year old in 1989-2007 rising from just above 2000 to almost 8000.
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According to the Min-
istry of Justice, the two key
factors that caused the in-
crease in the prison popula-
tion of England and Wales
(1996-2009) are “tougher
sentencing and enforcement
outcomes” imposed by the
legislative, and “a more se-

rious mix of offence groups O e
coming before the courts” 1989 1991 1993 1995 1997 1999 2001 2003 2005 2007
(Ministry of Justice 2009b).

Appendix 1 lists some of the Figure 3: Custodial sentences for 10-17 year olds 1989-2007

. . Hagel 2005
key laws impacting on the (Hage )

prison population in England
and Wales in 1996 — 2009.

In June 2010, the justice secretary under the new UK coalition government launched a
scathing attack on what many newspapers called the “Victorian bang'em up prison culture”
of the past 20 years (Travis 2010). “Banging up more and more people for longer is actually
making some criminals worse without protecting the public” the justice secretary said in his
speech at the Centre for Crime and Justice Studies in June 2010.

In December 2010, the UK coalition government published the Green Paper “Breaking
the Cycle”, announcing its intentions for key reforms to the adult and youth justice sentenc-
ing philosophy and practice. This consultation set out the resulting proposals which aim to
break the destructive cycle of crime and protect the public, through more effective methods
of punishing and rehabilitating offenders and by reforming the sentencing framework. The
Ministerial Foreword noted: “There is much work to do in a criminal justice system which is
so badly in need of reform ... We will simplify and reduce a great mass of legislation ... We will
put a much stronger emphasis on compensation for victims ... | think it is right to describe
these reforms as both radical and realistic” (Ministry of Justice 2010: 2).

In the eyes of a criminologist, or indeed any thinking citizen, the Green Paper's proposals
come as no surprise. In a financial climate where public services are being reduced, legislative
reforms are expected. Independently of the motives behind the review of our sentencing
philosophy and practice, the aforementioned developments provide a unique opportunity for
also renewing our social contract for law and order in modern society.
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Focusing on young people, this paper presents the findings of a three year study, which
looked at the use of restorative justice (hereafter RJ) in the “juvenile secure estate™. The
project employed a combination of qualitative research methods including a review of the
extant literature.

The assumptions and research hypothesis for the study were originally based upon
the 2004 Youth Justice Board (YJB)® report “Restorative Justice in the Juvenile Secure
Estate”. The YJB report aimed to establish the scope of R} work that was being under-
taken at the time within custodial and secure establishments, and to identify and dis-
seminate good practice. The 2004 report also aimed to establish the extent to which R
influences the regimes and programmes in secure institutions. Amongst other things,
the YJB study concluded: “While existing research generally supports the idea that RJ
can be effective in working with young people in the community, there is only limited
(albeit encouraging) evidence of its effectiveness within custodial and other secure set-
tings. There are isolated examples of good practice ... but there is no common un-
derstanding of what is meant by RJ and no policy guidance from the centre. A project
could be set up ... to explore the potential of a range of restorative interventions” (Youth
Justice Board 2004: 6).

Despite scarce evidence, inconsistent evaluation of existing practices and a conclusion
that “there is currently little R) intervention of any kind taking place in Young Offender
Institutions (YOlIs) or in the juvenile secure estate” (Youth Justice Board 2004: 5), the 2004
report recommended that the “YJB should devise and publicise a strategy for R} in secure
institutions for young people”. It also called for investing in prison staff training in RJ as well
as the production of protocols and guidance for prison governors (Williams 2004: 191).

Consequently, in 2006 the YJB published its Action Plan “Developing RJ,” stating that it
wants to “broaden, develop and extend the practice of RJ within the youth justice system”
(Youth Justice Board 2006: 3). “In YOlIs, R] can be used as part of the adjudication process.
Secure training centres and secure children's homes can use R] in equivalent processes” the
report said. It also committed to commissioning a further review of current RJ practice to
inform a strategy that will “promote RJ among key local and national partners and stake-

the detention and training order. Young people may also be sentenced to extended determinate or inde-
terminate sentences under Sections 226 and 288 of Criminal Justice Act 2003. There are three types of
secure accommodation in which a young person can be placed: (1) Secure training centres (STCs): STCs
are purpose-built centres for young offenders up to the age of 17. They are run by private operators under
contracts, which set out detailed operational requirements. (2) Secure children’s homes, which are gener-
ally used to accommodate young offenders aged 12 to 14, girls up to the age of 16, and 15 to 16-year-old
boys who are assessed as vulnerable. They are run by local authority children services, overseen by the
Department of Health and the Department for Education. (3) Young offender institutions (YOIs). YOIs are
facilities run by both the Prison Service and the private sector and can accommodate 15 to 21-year-olds.
They will only hold females of 17 years and above.

6  The Youth Justice Board for England and Wales (YJB) is an executive non-departmental public body. It over-
sees the youth justice system in England and Wales and aims to prevent offending and reoffending by children
and young people under the age of 18.
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holders in the youth justice systems” (p 6). The strategy would also support approaches to
managing the custodial commmunity as well as making RJ a part of sentence plans”.

As this paper's evidence will suggest, four years after the publication of the YJB Action
Plan, a consistent and measurable model of RJ in the secure estate is yet to be developed”. It
is not the intention of this paper to analyse the policy, political or other reasons behind this®.
It is also not the intention of the research to speak for, or against, R). Gavrielides argued that
the focus of RJ researchers should move away from arguments on the paradigm’s superi-
ority and towards an understanding of what really works and when it works (Gavrielides
2008). Gavrielides also warned that “R] might not be a bed-time story any more, but is not
a panacea for all the deficiencies of the current criminal justice system either” (Gavrielides
2007:9).

This paper aims to achieve three objectives. Firstly, it will attempt an up-to-date descrip-
tive account of R practices within the juvenile secure estate and prisons more generally.
As the central focus of the research was the use of restorative justice with young people,
our account could not be limited to the juvenile secure estate. For instance, our research
looked at issues of classification, definition and understanding. We also attempted to map
existing practices in the hope that our devised classification can be put in the context of
actual practice and reality.

Secondly, the paper will present a critical overview of existing RJ practices with the ob-
jective of establishing the extent to which they influence the regimes and programmes of
the secure estate. Anecdotal evidence and testimonies from those directly involved in their
delivery will be used to assess the impact that these practices are having on the offender,
the victim, the institution and the community. A cost-benefit analysis of restorative justice
will also be attempted.

Thirdly, looking at the YJB 2004 recommendation for a RJ strategy in the juvenile se-
cure estate, this paper will explore the potential of such an approach, its viability and prac-
ticalities in the secure estate more generally. The fieldwork data will also aim to place this
recommendation in the context of today's policy framework, proposed legislative changes
and institutional restructure. It will also point out the barriers and available levers for the
implementation of such strategy.

YJB's proven effort to show that R} is an effective approach and that institutions should thus embed it. It is
also worth noting that the secure estate has since undergone restructuring and de-commissioning.

8  In October 2010, the government announced that the YJB will be abolished and its powers transferred to
the Ministry of Justice.
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Project background & research methodology

This paper reports on the findings of the UK project that was conducted by Independent
Academic Research Studies (IARS). The aforementioned three objectives of this paper
reflect the key aims of the UK research project.

When considering the research strategy of the UK project, qualitative research was
thought to be the most appropriate method. It was not the intention of the research to
paint a quantitative picture of RJ in the secure estate. If such a study were ever possible,
it would require an incredible amount of resources and time. In fact, some have argued
that it is highly unlikely that such a scientific analysis can ever be achieved due to an array
of factors, such as sampling limitations, movement in the sample population, definitional
confusion, access barriers, agreement on outcomes and issues of confidentiality and ethics
(see Marshall and Merry 1990: 20, Gavrielides 2007: 173).

The research design aimed to combine various qualitative methods with a view to
ensuring that the results were as accurate as possible. The research adopted the “non-
probability sampling” methodology and the rules governing “convenience sampling”
more specifically. Therefore, it was essential that the limitations surrounding this ap-
proach were acknowledged. Bryman, for instance, warns that the generated data cannot
be used as the only basis for generalised conclusions. The yielded information, he said,
“will only provide an insight into the sample’s views and attitudes towards the discussed
topics” (Bryman 2004: 100). However, concerns about external validity and the ability
to generalise do not loom as large within a qualitative research strategy as they do in
quantitative research®.

According to Shaw, studies that are carried out with non-probability sampling are not
interested in working out what proportion of a population gives a particular response, but
rather in obtaining an idea of the range of responses regarding ideas that people have (Shaw
1999). More importantly, according to Shipman, the dangers inherent in any generalisation
of data derived from the responses of a non-probability sample will be minimised if analysed
in conjunction with evidence from the extant literature. To achieve this, a “triangulation” of
the collected information will have to be attempted (Bryman 2004; Shipman 1997). Accord-
ing to Bryman, triangulation is the process whereby: “the results of an investigation employ-
ing a method associated with one research strategy (e.g., questionnaires) are cross-checked
against the results of using a method associated with another research strategy (e.g. inter-
views)" (2004: 454)'°. Accepting that the survey's data derived from personal perceptions

theoretical sampling than with the kind of statistical sampling. Bryman concludes that “There is a much
better fit between convenience sampling and the theoretical sampling strategy of qualitative research”
(2004: 102).

10 In terms of what is achieved through triangulation, Guion explains that this “is a method used by qualitative
researchers to check and establish validity in their studies (Guion 2002: 1). “Validity” in qualitative research
relates to whether the findings of a study are “true” and “certain” (Guion 2002). Guion suggests that “true”
should be interpreted to mean “findings accurately reflecting the real situation”, while “certain” could be
read to mean “findings being backed by evidence” (i.e. the weight of evidence supports the conclusions)
(Guion 2002: 1). Deacon et al said that “Increasingly, triangulation is also being used as a process of cross-
checking findings deriving from both quantitative and qualitative research” (Deacon et al. 1998: 47).
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and did not constitute universal truths, the project employed triangulation to mitigate the
limitations of its sampling methodology.

The UK project therefore started with an overview of the extant literature. It was then
officially launched with an expert three day seminar that took place in London in Novem-
ber 2009. Thirteen Hungarian criminal justice professionals (i.e., prison governors, proba-
tion staff, judges, prosecutors, and researchers) attended workshops organised by IARS in
partnership with Prison Reform Trust, NACRO, Southwark Youth Offending Team, London
Probation, Dr. Martin Wright, and the Register of R} Practitioners (see Gavrielides 2011).

The preliminary findings from the workshops were complemented with a focused lit-
erature review, followed by original qualitative research that combined 20 in-depth inter-
views with prison governors, RJ practitioners, policy makers and academics (see Table 1).
The fieldwork also included observation of a RJ practice and five in-depth interviews with
young people who had received a custodial sentence and had direct experience with RJ.

INTERVIEWEE AREA OF EXPERTISE

HMP Grendon and Spring Hill, Prison Governor (retired)
Hull University, Research Director MA in R]

Prison Reform Trust, Head of Research

Youth Justice Board, Director of Secure Accommodation

Association of R] Practitioners

HM Prison Hewell National Offender Management Service, RJ
Manager

Lambeth Mediation Service, mediator

Prison Fellowshcij) International US Sycamore Tree Programme
Director (retired)

West Midland Probation Service, Victim- Offender Development
Manager

Board member, Youth Justice Board
Safer London Foundation, Director (retired)
NACRO, Head of Policy

European Forum for RJ, Chief Executive Officer

Centre for Justice and Reconciliation at Prison Fellowship Internatio-
nal, Executive Director

Independent R Trainer and Researcher

Home Office, Anti-social behaviour and youth crime unit
Southwark Mediation Centre, Project Manager

Open University, Senior Lecturer

London Probation, Project Manager

Metropolitan Police Service, Detective Chief Inspector

Table 1: Profile of project interviewees

Prison and RJ

Research on R/, academic
Prison and RJ Policy
Prison and RJ

RJ practitioner

Prison and RJ

Research on RJ, academic
Policy expert

RJ Practitioner

Youth Justice Policy
Criminal Justice Policy
Criminal Justice Policy

Research and policy on RJ

Research and policy on RJ, academic

Research, evaluation and training on RJ

Youth Justice Policy
RJ Practitioner
Youth justice policy
RJ Practitioner

Criminal Justice Practitioner



The UK research was concluded with an expert half day seminar that was held in London
in November 2010. The seminar was organised by IARS in partnership with the Open Uni-
versity'". Forty experts in the field of RJ, policy and criminal justice attended the seminar.
Participants included public bodies such as the Ministry of Justice, NOMS, Home Office,
Youth Justice Board, Equality and Human Rights Commission and Probation, independent
organisations such as Prison Reform Trust, R} Council and Victim Support, Rj community
based practices such as Southwark Mediation and College of Mediators and prison staff .
Academics and researchers in the field of R also participated in the discussions.'

1. Understanding restorative justice in the secure estate

1.1. Definitions & categorisations

Arguably, the term “restorative justice” was first introduced in the contemporary criminal
justice literature and practice in the 1970s'. Van Ness and Strong (1997: 24) claimed that
the term was coined by Albert Eglash in a 1977 article (Eglash 1977), but then (2010) cited
research by Skelton (2005) who found that the 1977 chapter was a reprinted article from
a series that Eglash published from 1958-59',

Despite a plethora of definitions and studies on the meaning of RJ, there is still con-
ceptual ambiguity (see Mackay 2002; Johnstone 2002; Gavrielides 2008; Artinopoulou
2010a). For the purposes of the MEREPS project, Gavrielides' definition is accepted. “RJ is
an ethos with practical goals, among which is to restore harm by including affected parties
in a (direct or indirect) encounter and a process of understanding through voluntary and
honest dialogue” (Gavrielides 2007: 139). According to Gavrielides, “RJ adopts a fresh ap-
proach to conflicts and their control, retaining at the same time certain rehabilitative goals”
(139).

Gavrielides understands the term “ethos” in a broad way. “RJ, in nature, is not just a
practice or just a theory. It is both. It is an ethos; it is a way of living. It is a new approach
to life, interpersonal relationships and a way of prioritising what is important in the process
of learning how to coexist” (Gavrielides 2007: 139). For Braithwaite (1996) and McCold
(2000), the principles underlying this “ethos” are: victim reparation, offender responsibil-
ity and communities of care. McCold argues that if attention is not paid to all these three
concerns, the result will only be partially restorative. In a similar vein, Daly (2002) said that
RJ places “..an emphasis on the role and experience of victims in the criminal process” (p.7),
and that it involves all relevant parties in a discussion about the offence, its impact and what

11 http://www.iars.org.uk/content/drawing-together-research-policy-and-practice-restorative-justice-0

12 To download the expert seminar report http://iars.org.uk/sites/default/files/R]%20Seminar%20Nov%20
2010%20report_Final.pdf

13 The first contemporary RJ practice took place in Ontario (Canada) when Yantzi, a probation officer, initiated
the Victim Offender Reconciliation Programme (Yantzi 1998).

14 Skelton found that Eglash source was Heinz Horst Schrey's 1955 book The Biblical Doctrine of Justice and
the Law, originally published in German and then translated and adapted into English.
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should be done to repair it. The decision making, Daly said, has to be carried out by both
lay and legal actors.

The R] ethos, as defined by Gavrielides, and the R] principles, as developed by Braithwaite
and McCold, must lead to certain outcomes if a practice is to remain genuinely restora-
tive. Focusing on the application of RJ with young people, according to the YJB, these RJ
outcomes are:

> “victim satisfaction — reducing the fear of the victim and ensuring they feel “paid
back” for the harm that has been done to them;

» engagement with the young person — to ensure that they are aware of the con-
sequences of their actions, have the opportunity to make reparation and agree
a plan for their restoration in the community;

P creation of community capital — increasing public confidence “in the criminal
justice system” (Youth Justice Board 2008).

Attempts to classify R} practices in prisons have also been numerous (see Immarigeon
1994; Liebmann 2004; Edgar and Newell 2006; Van Ness 2007; Dhami et al 2009). These
codifications tend to change depending on a range of factors such as the origin of the pro-
grammes’ agencies (Immarigeon 1994), the programmes’ objectives (Van Ness 2007), the
programmes’ inclusion of all, few or none of the harmed parties (Newell 2002), or the pro-
grammes’ impact on the organisational and cultural aspect of prisons (Johnstone 2007).
The latest literature groups prison-based RJ projects into five broad categories (Dhami
et al 2009: 438). The first category is “offending behaviour programmes,” such as Alterna-
tive to Violence (AVP) workshops. They are attended voluntarily by prisoners, but they do
not include victims (Bitel and Edgar 1998). The second is “victim awareness programmes,”
such as the Sycamore Tree Project developed by Prison Fellowship (Prison Fellowship
1999). They are attended voluntarily by prisoners who are given the opportunity to interact
(either in a direct or indirect way) with “surrogate victims"”®. They are usually delivered in
group sessions and do not include restitution to their own victims, but provide opportuni-
ties for offenders to make symbolic acts of remorse such as poems, letters and craftwork.
The third is “community service work,” which includes projects that teach prisoners skills
through work in the commmunity that not only benefits the public but also prisoners’ pros-
pects for post-release success and integration (Carey 1998). They do not involve interac-
tion with the victim and are fairly prevalent in British prisons (Liebmann 2007). The fourth
category is “victim offender mediation,” which includes an encounter (direct or indirect)
with the prisoner and their victim. The final category refers to prisons with a complete R
philosophy. This refers to institutions that have adopted RJ not just as a practice for the
prisoners, but also as an ethos and philosophy that guides their policies and procedures,
induction programmes, anti-bullying strategies, staff disputes, race relations, resettlement

fender directly.
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and release strategies (Robert and Peters 2002). Table 2 provides an illustration of the
aforementioned five categories.

Table 2: Categorisation of prison-based restorative justice projects

CATEGORIES OF PRISON-BASED RJ PROJECTS | KEY CHARACTERISTICS

1. Offending Behaviour Programmes No encounter with victims; no direct reparation

Encounter with surrogate victims; no reparation to

2. Victim Awareness Programmes the direct victim

3. Community Service Work No encounter with the victim; no direct reparation
4. Victim Offender Mediation (direct & indirect) Encounter with the victim; direct reparation
5. Prisons with a complete RJ philosophy Encounter with the victim; direct reparation

Based on Gavrielides’ definition, only two of these categories can be classified as restora-
tive justice (Victim Offender Mediation and Prisons with a complete RJ philosophy). This is
because in the first three categories the element of a “direct/indirect encounter” with the
affected parties is missing. It is true, however, that some R] proponents have advocated
for a wider understanding of RJ. For instance, Bazemore and Walgrave (1999) said that RJ
“consists of every action that is primarily oriented towards doing justice be repairing harm
that has been caused by crime” (p. 48). This approach is not adopted by this paper.

1.2. Restorative justice and prisons: friends or foes?
There is still strong debate both inside and outside the R] movement about the compatibility
of the RJ philosophy within the practice of imprisonment. This was reflected in some of the
interviewees' reluctance to take part in the survey, as they believed that their involvement
in a research project on prisons would undermine the development of RJ. We believe that
this reluctance reaches deep into the very foundations and history of RJ. When the notion
of RJ was first coined in the early 1970s, R) advocates such as Cantor (1976), Christie (1978),
Barnett (1977), Thorvaldson (1978) and Zehr (1990) portrayed the relationship between
the then emerging RJ and the existing criminal justice system as being “polar opposites”
in almost every aspect. Cantor (1976), for instance, argued in favour of a total substitution
of civil law for criminal law processes with a view to “civilising” the treatment of offenders.
Barnett spoke of a “paradigm shift” (1977)'¢, defining “paradigm” as “an achievement in
a particular discipline which defines the legitimate problems and methods of research with-

ment with the civil law of “torts”. They suggested that restitution constitutes a new paradigm of justice, one
that is preferable to criminal justice (Barnett and Hagel, 1977).
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in that discipline” (1977). Barnett claimed that we are living a “crisis of an old paradigm™"’
and that “this crisis can be restored by the adoption of a new paradigm of criminal justice-
restitution” (1977: 280). Christie'® claimed that the details of what society does or does
not permit are often difficult to decode, and that “the degree of blameworthiness is often
not expressed in the law at all” (p 5). Christie argued that the State has “stolen the con-
flict” between citizens, and that this has deprived society of the “opportunities for norm-
classification” (p 5).

By introducing RJ as a radical concept, its proponents were hoping to make the then
new concept of R] appealing and interesting enough for writers and politicians who knew
nothing about it. However, once the excitement was over, and while R] was leaving the
phase of “innovation” to enter the one of “implementation”, its advocates (e.g. Braithwaite
1999) started to talk about the need to combine its values and practices with existing tradi-
tions of criminal practice and philosophy.

However, R purists continue to believe that R] should sit outside the current criminal
justice system, including prisons. Some hold the view that, if integrated into current tradi-
tions of punitive philosophy, some restorative practices will be co-opted, while others will
be marginalised and gradually withdrawn (see Edgar, and Newell 2006, Gavrielides 2008,
Dhami et al 2009). The most critical view from the interviews came from a leading practi-
tioner who said: “I have strong concerns not just for RJ but for any humane practice that is
introduced in prisons as this tends to make public and prisoners feel that imprisonment is
not as bad as originally thought”. The same practitioner, however, moved onto say: “How-
ever, being a realist, | am conscious not to deprive offenders and victims the option to meet
if they both wish to do so".

This tension is particularly visible in the RJ movement, and it has repeatedly led to mis-
conceptions and disagreements. It has also created tendencies to either playing up or down
differences and similarities between R and the criminal justice system. These are often ex-
emplified by a reluctance from a number of RJ advocates to acknowledge that the criminal
justice system comprises certain restorative elements (e.g., in the form of victim impact
statements, community service and victim compensation).

More importantly, as Johnstone (2007) argues, the R} movement has had little success in
its efforts to encourage the use of R as alternatives to imprisonment. As such, a normative
discussion on wishful thinking and untested potential makes no contribution to the con-
struction of implementation models and policy. Similarly, Immarigeon (2004: 144) argued:
“RJ measures rarely divert anyone from imprisonment ... Some evidence exists that New
Zealand is using RJ as an alternative to detention, but even that evidence is weaker than one
would hope for”.

digms can replace each other, causing a “revolution” in the way we view and understand the world. What
can cause such a change is a “paradigm crisis”.

18 Nils Christie is considered a leading proponent of the “Informal Justice” movement. After “Conflicts as
Property”, he published “Limits to Pain”, where he showed the connection between the “theft of conflicts”
that he advanced in the article, and the use of punishment (Christie 1978).
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Admittedly, MEREPS, the larger EU programme within which this project is placed,
has accepted a priori that the goal of a large scale replacement of imprisonment with R is
unlikely to be achieved in the short-medium term'®.

Consequently, MEREPS joined a number of other research and campaigning initiatives that
aim to experiment with the application of the principles of RJ within prison settings.

However, it also has to be accepted that the scepticism about restorative imprisonment
derives from more than just “blue sky thinking” by abolitionists and R purists. As Guidoni
(2003) argues, the possibility of integrating the constructive ethos of RJ within a punish-
ment-based social institution, such as the prison, is highly problematic in philosophical
terms.

For instance, the findings of a two year (2001-2003) evaluation of a R] programme
(A Bridge Towards New Horizons) in Turin prison (Italy) concluded that: “RJ cannot be
assimilated into the ideology and practice of punishment, if we mean by punishment
negative sanctions for a crime — those inflicted on a convicted person by a judge under
the rules and guarantees of the penal trial” (Guidoni 2003: 57). Guidoni argues that,
before the potential of R) in the prison estate is explored, we need to be able to develop
a robust philosophical understanding of two preliminary questions. First “is R] itself a
form of punishment” and secondly “does it have common features with rehabilitation
and retribution”?

In a similar vein, Gavrielides (2005: 87) asked: “Does R] belong to the world of theories
or is it merely an alternative criminal justice process”. The debate on RJ's relationship with
punishment has been particularly interesting and extensive. To give some examples, Daly
takes R to be punishment, because it leads to obligations for the offender (Daly 2000). On
the other hand, McCold (1999) rejects the idea of including coercive judicial sanctions in
the restorative process, as they might shift R) back to being punitive. Marshall (1996) claims
that non-coercive processes are not always achievable, and that coercive measures must be
considered. However, this should be done through the criminal justice system. He argued
that this is where RJ should end, and where the traditional system should take over.

For the sake of brevity, | will attempt to divide the many views from the extant litera-
ture on RJ's relationship with punishment into two broad categories. | will also add a third
category developed by Gavrielides (2005).

The first denies that R] measures can, in any way, be punitive (Wright 1996). The
second argues that R is not an “alternative to punishment,” but “alternative punishment”
(Duff 1992). The argument of the first group is that restorative measures’ primary purpose
is to be constructive. Therefore, they are not inflicted “for their own sake” rather than for
a higher purpose (Walgrave and Bazemore 1999: 146). The second group, however, has
argued that “this purported distinction is misleading because it relies for its effect on the

For initiatives in the UK see Stern (2005), Edgar & Newell (2006) and Liebmann (2007).
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confusion of two distinct elements in the concept of intention. One element relates to the
motives for doing something; the other refers to the fact that the act in question is being
performed deliberately or wilfully” (Dignan 2002, 2003: 179).

Gavrielides introduces a different type of punishment. He argues that in practice there
are only two kinds of moivfj (poene/ punishment/ pain). “The first is what we experience
today, as the outcome of a criminal process, and is based on the understanding of the puni-
tive paradigm. The second is what we normatively experience in a restorative process, and
has little to do with what retribution and other punishment theories deal with". Gavrielides
names this type “Restorative Punishment” (p 91). He argues that, irrespective of whether
we decide to go with the first group of critics who deny that restorative measures are pu-
nitive or with the second who claim that they are alternative punishments, we still have to
accept that RJ is surely neither punishment nor is it interested in it, at least in the form that
it has taken under the punitive paradigm of our criminal justice systems. Gavrielides moves
on to conclude that “Restorative Punishment aims to restore the harm done. Deterrence
(general or specific) might be welcomed as a side effect, but is not among the primary
goals of restorative measures, nor is retribution for what was done” (p 93)%.

In Gavrielides' understanding of “restorative punishment”, prisons and the R] ideals and
goals are not mutually exclusive. Although he does not accept that R is punishment in
the traditional criminal justice sense, he argues that in the context of “restorative punish-
ment” deterrence is a welcomed side effect. As argued by both utilitarian and libertarian
schools of thought, deterrence is also one of the primary goals of imprisonment. However,
“Restorative punishment” entails pain and has serious precautions for all parties involved.

In fact, “restorative punishment” shares similar objectives with imprisonment and hence
RJ and prisons are not mutually exclusive. The critique, however, is important as it helps
us to identify a number of aspects of imprisonment which conflict with the ethos of RJ
(Johnstone 2007). Like Johnstone, | also have to agree that there is a huge gap between
the environment of a prison and the ethos of RJ. As he also points out, “there is also a very
large gap between the environment of many parts of contemporary society and the ethos
of RJ” (p 20). And yet R} is implemented in the community, | would add.

Subsequently, we have concluded that R} and imprisonment strategies can be pursued
concurrently and that the two can be complementary in achieving crime reductions goals
such as deterrence (common feature of both), incapacitation (feature of imprisonment) and
restitution/ healing (feature of R)).

1.3. Restorative justice in the books vs. restorative justice inaction: maintaining the
restorative justice ethos

There seemed to be consensus among the sample that their experience of RJ on the

ground had little to do with the normative vision of the notion. For instance, the inter-

viewed prison governors/ staff and R practitioners/ proponents agreed that when R is

implemented in the secure estate there is little awareness of it, even by the very agents

20 Marshall's (2001) understanding of punishment also seems to be aligned with Gavrielides’ (2001).
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implementing it. “Most of the times, prison staff will not realise they are doing RJ, when
they are”, one policy maker said. “One of the difficulties of identifying, measuring and
rolling out RJ in the secure estate is that in the everyday reality of prison staff and in the
chaotic lives of young offenders, it cannot be pinned down as one isolated practice or
phenomenon’, one practitioner pointed out. The interviewee continued: “when there
is appetite for RJ in a juvenile institution, it will mostly be done in bits ... some will use it
for educational purposes, others for psychological support and mentoring and others for
healing, whether of the young person or the affected community”. This finding resonates
with many RJ authors who have continuously warned the movement to be cautious when
claiming a practice to be restorative for funding or evaluation purposes (see Roche 2003;
Zehr 2005; Gavrielides 2007).

Some interviewed practitioners who were open to the idea of a consistent and identifiable
model of RJ within the secure estate warned of a potential threat of a narrow version of
the practice.

“A narrow version of R] will not allow us to apply the educational and other preparatory
stages that are needed in order for any encounter to be attempted”, one interviewee said.
The interviewed practitioners and prison staff also highlighted the extremely vulnerable
nature of young people who tend to be very emotional and insecure individuals. A few
interviewees also quoted examples to illustrate the fear that these individuals carry, not
only in relation to their environment and themselves, but also of society and their victim. A
young person who was interviewed and had undergone a RJ programme while in a secure
institution said how scared he was when he was confronted with the idea of meeting the
victim he had assaulted. According to the interviewee, the prison staff had to give him re-
assurances that the victim's bag was searched for a gun that he thought would be used to
get revenge for his wrongdoing.

A psychologist who was interviewed stressed the significance of being able to instil a
sense of hope and confidence in young people while involving them in an R} programme.
The development of skills and the right attitude that will allow these convicted youngsters
to be integrated back into society as successfully as possible were also highlighted.

All'in all, the interviewees advocated for a R] model that is flexible enough to accommo-
date the educational, psychological and other needs of young offenders but at the same
time retain the core of the values underlying the RJ ethos.
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1.4. “Preparatory” and “delivery” restorative justice programmes in prisons

The classification that was described above (see Table 2) was not thought by the inter-
viewees to be helpful. For instance, one interviewee said: “I don't find the five categories
particularly accurate; how much restorative are offending behaviour programmes or com-
munity work™? Someone else said: “It is a useful typology ... but only for the literature. | am
not sure it helps when it comes to doing RJ™. “RJ is harm-focused ... where is the restored
harm in offending behaviour programmes”? Another practitioner said: “where is the en-

counter in AVP"?

Overall, there seemed to be a consensus in the interviews that current R practices in the
prison estate should simply be classified into two groups: “preparatory” and “delivery”.

In the “preparatory practices” group, our research placed all practices that targeted only
one party (i.e., offending behaviour programmes, victim awareness programmes and com-
munity service work). These practices were also characterised by a R] intention, but not
necessarily a R] outcome. “Delivery practices” referred to programmes that involve a (direct
or indirect) encounter (i.e., victim-offender mediation and prisons with a complete RJ phi-
losophy). Delivery practices must be run with a restorative outcome in mind — irrespective
of whether this is successful or not.

To better understand the proposed division of RJ practices in the prison estate, a review
of existing programmmes was carried out looking at examples from around the globe both
in relation to adult and young offenders (see Table 3)?'. Sources for seeking more informa-
tion on each of these programmes are provided, as the limited scope of this paper does
not allow a detailed examination of their individual practices. A caveat that needs to be
mentioned relates to the “labelling” or “self-categorisation” of programmes as restorative.
This definitional ambiguity is discussed by the paper in detail.
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Table 3: An up-to-date mapping exercise of R} projects in prisons

| YOUNG

| PEOPLE/ | CATEGORY
ADULTS

- Australia, Bolivia, Cayman Islands, Colombia,
: Commonwealth of Northern Mariana Islands,
: Costa Rica, England and Wales, Guam, Hong : :
Sycamore Tree?® project  : Kong, Hungary, Kazakhstan, New Zealand, : Both : Preparatory
: Netherlands, Northern Ireland, Palau, Philippines, : :
:Rwanda, Scotland, Solomon Islands, South Africa,
USA, Zambia :

Preparatory

: Examples from the UK: REMEDI (South York-

Community based - shire), Kent Mediation, Thames Valley Statutory gAduIt Delive
mediation : Adult Restoration Service (STARS) and West Y
I L S S
Probation based media- Examples from the UK: West Midlands, Kent, IR
. : Both : Delivery
tion : Avon and Somerset :

Youth Offending teams Examples from the UK: Leeds, Swindon, Torbay,

_based mediation - South Devon, Lancaster, Cookham Wood. = 7= TTIR TN
Victim offender dialogue USA (2{1 states), Canada (Langley, British Both Delivery
programmes® o tColumbia)
Prisons Transformation  south Africa - Adult Delivery

roject’ :

Corrective Services based
mediation?

Australia, New South Wales

AMICUS glrils restorative USA, Minnesota Correctional Facility
programme :

Restorative conferencing’ : UK, Medway Secure Training Centre

: UK: Brixton, Bullingdon and Grendon (male), :
: Swinfen Hall (both), Cornton Vale (adult female), :
i Ashfield, Brinsford, Huntercombe, Cookham :
: Wood (young male), New Hall (young female)

a.  Asrecorded in 2009 Sycamore Tree/ Prison Fellowship International: www.pficjr.org

b. See SORI Project (Supporting Offenders through Restoration Inside), Ministry of Justice: clifford.grimason@
hmps.gsi.gov.uk (originally developed by Cardiff Prison Chaplaincy).

c.  See Hope Prison Ministry, Cape Town, South Africa: www.hopepm.org/restore.ntm

d. See Bridges to Life, Texas: www.bridgestolife.org

e. For further information see Umbreit et al 2003.

f.  See www.ccr.org.za/images/stories/pdfs/CCRAR_0708_pt2.pdf , pp.52-4

g. See www.dcs.nsw.gov.au/offender_management/restorative_justice/newsletters/201002.pdf

h.  See www.phoenix-zululand.org

i.  See www.corr.state.mn.us/rj/documents/RJactivities2007.pdf

j. Mainly used for bullying incidents and conflicts within prison.

k. These are mainly used to deal with prison incidents such as assaults and thefts.
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| YOUNG |
| PEOPLE/ | CATEGORY

" Argentina, Australia, Belize, Bolivia, Brazil, Bulgar-
Comnunl i 6 Resior “ia, Chile, Costa Rica, Ecuador, Germany, Hungary, : “Preparato
tion (APAC) N : »ermany, ungary, - - rreparatory

2

i African Great Lakes Initiative, Angola, Armenia,

i Australia, Azerbaijan, Belarus, Bosnia-Herzego-

i vina, Brazil, Britain, Burundi, Canada, Colombia,

i Congo, Costa Rica, Croatia, Cuba, Dominican

: Republic, Ecuador, Georgia, Germany, Haiti, : :
i Hong Kong, Hungary, India, Indonesia, Ingushetia, : Adult i Preparatory
iIreland, Japan, Jordan, Kenya, Lithuania, Macedo- : :
i nia, Mexico, Namibia, Nepal, Netherlands, New

i Zealand, Nicaragua, Nigeria, Russia, Rwanda,

i Singapore, South Africa, Spain, Sudan, Tanzania,

: Tonga, Uganda, Ukraine, USA, Zimbabwe

Belgium (Leuven Central, Hoogstraten School

Alternative to Violence
Project (AVP)

RnPrsons Frolect” Centre,LewenHup) o
A Bridge Towards New . .
Horizons ey Quinpison) Adae petvery
UK (Holloway, HMP Durham, HMP Highpoint,
- Oakhill STC, HMP Peterborough, HMP High- :
The Anne Frank Prison  : down, HMP Wakefield, HMP Cookham Wood, ~ : Both Preparat
Project? - HMP Bullingdon, HMP Werrington, HMP Swale- - ° ; rreparatory
- side, HMP Standford Hill, HMP Gartree, HMP : :
oot EAMunds Hill, AMP Carlford, HMP Newhall) G
Prison based mediation .
and conferencing’ A | S pevey
UK (7 prisons: High Down, Guys Marsh, Feather- : :
The Forgiveness Project® : stone, Wandsworth, YO1 Ashfield, HMP & YOI :
: Both : Preparatory

: Parc, HMP Doncaster, Blantrye House (Resettle-
: ment), Huntercombe)

I, Country list as of 2009, see www.pficjr.org

m. Country list as of 2009, for AVP in Britain see www.avpbritain.org.uk and internationally www.avpinterna-
tional.org

0. For a detailed account of this programme see Aertsen and Peters 1998, Newell 2002a,b,c.

p. Carried out by the Anne Frank Trust, see http://www.annefrank.org.uk/node/50

r. This is based on Home Office (2005) R] mapping exercise. Other projects not listed here but were in exist-
ence are: The inside out trust (preparatory), Victim Impact Groups in Bristol Prison (preparatory), Manches-
ter Adult RJ Project (preparatory), the government funded project in HMP Bullingdon and Thames Valley,
the government funded CONNECT project (25 prisons were running it), Wetherby YOI (preparatory).

s.  See http://theforgivenessproject.com/projects/prisons/
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1.5. Summary conclusions

In drawing a conclusion for our understanding of R} in prisons, care needs to be taken not
to raise false expectations. The extant literature and our findings from the fieldwork seem
to suggest that the dynamic and personable nature of R] practices require us to think about
their classification in a manner that is consistent with the notion’s evolving nature.

To sum up, so far, we have accepted that RJ and prisons are not necessarily mutually exclu-
sive as some commentators have argued (Guidoni 2003).

This proposition is, of course, open for debate. The paper also endorsed the idea of “re-
storative punishment” and rejected the proposition that RJ can only be approached as an
abolitionist concept. It therefore placed its investigation in the pool of research and cam-
paigning initiatives that aim to experiment with the application of the principles of RJ within
prison settings.

Our findings also suggest that a broader categorisation of existing practices in the
secure estate is preferable. A mapping exercise of existing programmes in prisons was at-
tempted, grouping them into “preparatory” and “delivery” categories. While the first group
aims to prepare the victim and the offender to reach RJ outcomes (e.g., via an encounter),
the latter pursues these outcomes directly/indirectly. However, both preparatory and deliv-
ery programmes must be based on the R ethos as this was described above.

Finally, the fieldwork also suggests that the fluid nature of RJ practices and their ad hoc
implementation create a gap between what is perceived to be R/ and what is stated.

Consequently, despite genuine efforts to map these practices, including the effort made
here, many good practices will remain in the shadows. The fact that they don't identify
themselves as “restorative” does not mean that they aren't. This, of course, opens up a new
debate for RJ proponents and researchers. For instance, if programnmes are not identifying
themselves as restorative, they are bound to remain in the shadow of research, evaluation
and analysis. Questions are also raised in relation to consistency, risk assessment, and qual-
ity control.

2. A critical overview of restorative justice in the secure estate
Any attempt to develop a critical overview of a practice assumes that there is a level of ho-
mogeneity in its development and implementation. It also assumes that there are enough
scientific studies and evidence to allow a worthwhile account of that practice. It should also
be taken as a given that these studies are robust and that they had received enough atten-
tion from funders and researchers to produce viable scientific data.

However, as argued, there is lack of consistency in the delivery of R). The interviewees
stressed that it is rather common for prison staff to practise RJ (principally the preparatory
version) without any awareness or training. It was also pointed out that the evidence on RJ's
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effectiveness in the secure estate is still accumulating. This finding chimes with the extant
literature (see Francis 2001; Curry et al 2004; Johnstone 2007). Moreover, as suggested
by the various mapping exercises, including the one carried out by this study, “there is cur-
rently little R) intervention of any kind taking place either in YOlIs or in the secure estate
generally (Williams 2004: 191). Bearing these caveats in mind, this section will look at the
scarce evidence and, in conjunction with the project’s qualitative findings, attempt a critical
overview of key themes.

2.1. Restorative justice — the good news

Positive results were cited in relation to the “R] in Prisons Project” carried out in three UK
prisons (i.e., Bristol, Norwich and Winchester). The evaluation, which was funded by gov-
ernment and looked at several key indicators including the impact on offenders, victims,
the community and the prison environment, highlighted key positive outcomes. Based on
this project, Edgar noted: “With a little imagination, and a lot of courage, prisons could
become a natural setting for RJ” (Edgar 1999: 6-7). Commenting on the same programme,
Newell (see Figure 4) noted the “significance given to staff change by those who had
worked with in the Restorative Prisons Project” (Newell 2002c: 22).

agencies —
families _
victims :
staff — :
prisoners _ P some
5 : 5 : none
0 10 20 30
Figure 4: Restorative Justice in Prisons Project: impact on people (Newell 2002c)

Similar encouraging findings were cited for the Texas-based “Bridges to Life" project in-
volving 24 prisons (see Table 3). Of 9,267 prisoners completing the programme, 3,602
have been released, of whom only 587 (16.3%) returned to prison?? (Bridges to Life 2010).
According to Bridges to Life, their target to keep the re-conviction rate below 20% after
three years' release from prison is so far achieved.

The “Communities of Restoration Projects” (APAC), which create “prison communi-
ties” in which whole prisons are run along restorative lines??, indicated a recidivism rate

returned for violent crimes.

23 APAC uses a combination of methods including pro-social modelling, direct and indirect meetings and dis-
cussions, group work and learning experience of community living. APAC is the acronym for the Portuguese
name.
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of 16% compared to the more usual 50-60%?%* (Liebmann 2007). The women’s prison
in the Minnesota Correctional Facility (see Table 3) also recorded a high level of aware-
ness of offenders’ accountability for the harm they had caused and the need to repair
it (Liebmann and Braithwaite 1999). The HMP Grendon in England project (see Table
3) reported victim and offender satisfaction with restorative procedures and outcomes
(Liebmann and Braithwaite 1999; Zehr 1994). Liebmann and Braithwaite also reported
similar positive results from the Gratesford State Correctional Institution in Pennsylvania
and the Washington State Reformatory (Liebmann and Braithwaite 1999). Despite reser-
vations, Guidoni, also reported positive outcomes from the Turin prison based project A
Bridge Towards New Horizons. Guidoni (2003: 66) said: “I cannot exclude that R in prison
can have a positive impact, such as creating more humane and democratic conditions,
developing closer relations with the outside community and civil society and fostering
greater possibilities for changing one’s life”.

Aertsen and Peters (1998) and Newell (2002¢) also cited extremely encouraging results
for the Belgian-based RJ in Prisons Project, which led to the development of the “Restora-
tive Consultants” institution. Similar positive outcomes from the Belgian experience were
also reported by Biermans and D'Hoop (2001), Regelbrugge and Dufraing (2002) and
Robert and Peters (2003). Research by Immarigeon (1996) and Umbreit et al (1999) into
the Canadian project cited in Table 3 (Grande Cache Institution in Alberta) are also worth
reflecting upon.

Key findings from the 2004 evaluation of the Sycamore Tree project?® (see Table
3) also rendered some encouraging results for R). Based on data collected from 2,188
prisoners using the CRIME-PICS Il questionnaire methodology, the evaluation indi-
cated that over a period of two years, significant improvements were noted in victim
empathy among prisoners who took part in the pilots. The evaluation also indicated
strong evidence of statistically significant changes in attitudes to offending which can
be attributed to participation in the programmes (Prison Fellowship 2004). The evalu-
ation was repeated in 2009 using the same methodology and 5,007 sample partici-
pants. Across the whole sample of prisoners there were significant positive attitudinal
changes with regard to the five psychometric features of Crime Pics Il. Furthermore,
statistical analysis indicated that these positive changes are associated with comple-
tion of the programme. Interestingly, the positive attitudinal changes were associated
with all groups of prisoners including male, female, adult and young prisoners. Finally,
the positive attitudinal changes were also evidenced across all institutional categories
(Prison Fellowship 2009).

Moreover, the Rochester Youth Custody Centre reported that victims felt less anx-
ious and angry after meeting their offenders (Launay and Murray 1989). At the same
time, the young offenders saw their victims in a more positive light while they reported
having a better understanding of victims' attitudes and of the impact of their crime

24 See Communities of Restoration www.pficjr.org
25 See study of Déra Szegd and Borbdla Fellegi.
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(Launay and Murray 1989). Furthermore, Australian research with young prisoners
demonstrated a “big drop in offending rates by violent offenders (by 38 crimes per 100
per year) and a very small increase in offending by drink drivers (by 6 crimes per 100
offenders per year)” (Sherman, Strang and Woods 2000: 3). Nugent et al (2001) also
found that children and adolescents who participate in mediation programmes are likely
to commit fewer further offences. An interesting quotation from Renshaw and Powell
comes from a victim after taking part in face-to-face mediation with a young prisoner:
“the process has been worthwhile as | can now put the incident behind me and get on
with my life” (2001).

Our survey interviewees who had experienced RJ in prisons highlighted examples to
show the unique benefits that can be gained (see Table 4). It is important to stress that the
majority of them did not believe that these benefits could be achieved via any other practice
or ethos. For instance, one practitioner said:

“I' have been working in prisons for most of my life. The anxiety and fear that young
prisoners experience prevents them from hoping for something better, while their
motivation to do something for others is non-existent. It is only through a process
of transformation that they can genuinely be offered a chance to change. To help
them deal with their realities, prisons should be more than just punishing them.
The system should be about giving hope, skills ... help them change their attitudes,
educate them and yes even sometimes provide them with qualifications. | haven't
come across any practice that can do all these and transform lives other than RJ".

Another practitioner commented:
“RJ'is not just about conflict and crime; it is also about psychological support, learning
and personal development ... that is why it works with young offenders. | am not saying
that all young people in prisons are appropriate for RJ, but (for)those who need that
breakthrough, R/ can develop the empathy they are lacking and the world has deprived
them of".

Someone else said:
“By developing an understanding, you also develop compassion and emotional matu-
rity. Their lack leads to violent crime and it is not surprising that most young offenders
in institutions have no emotional intelligence or the ability to sympathise and relate to
the external environment. Dialogue and R/ has strong potential in changing this”.

181



In short, the benefits of using RJ with young people in custody as these were recorded by
our fieldwork and triangulated through the extant literature (Umbreit 2001) can be sum-
marised as follows:

Table 4: Benefits of using R] with young people in custody

For victims An opportunity to ask “why me", to understand what happened to them,
express the full impact of the harm they experienced and obtain emotional
relief from the process of being heard

For victims Alleviate their fears and in some cases rage

For victims Achieve a greater sense of closure so that they can move on with their lives

For young offenders An opportunity to express remorse and that they are trying to change since
the offence

For young offenders Change their perceptions about the impact of their offence and increasing
self-awareness and as a result not re-offend

For young offenders Achieve peace of mind as they feel that they have been able to help the
victim

For communities A sense of involvement and ownership of the conflict that impacted on the

locality and its residents; participation and engagement in tailored problem
solving and deterrence strategies.

2.2. Restorative justice — the bad news

The obstacles and challenges faced when implementing RJ in the secure estate are con-
siderable. Both the findings from the fieldwork and the available data suggest that issues
of implementation tend to stretch from simple funding obstacles to the very culture of
prisons as institutions of incapacitation and punishment.

Zehr (1994) listed some of these barriers, focusing mainly on the resistance and mis-
trust of prison staff and prisoners, the priority given to security measures, the limited par-
ticipation of prisoners and lack of information. Newell (2001), despite his strong support
for RJ in prisons, he spoke honestly about obstacles such as “the difficulty in reconciling the
basic values of RJ within prison law and administration” (p. 4).

Although all our interviewees seemed to share a keen interest and support for RJ in the
secure estate, our initial assessment of the obstacles they presented led us to believe that
this enthusiasm was fragile. In fact, some of the obstacles they faced appeared to be so
structural that they caused doubts about RJ's viability as a consistent practice in the secure
estate. Guidoni spoke about these structural obstacles as a “clash between two different
if not opposing ways of sanctioning: the one grounded in RJ and the other in the mainte-
nance of prison as a total institution” (2003: 62). In summary, Guidoni's (2006) six identi-
fied structural obstacles to the success of restorative prison projects are:

> “Competing with prison culture”: i.e. the disciplinary regime of prisons exert a
constant pull on offenders — away from the world that R requires them to enter
and would allow them to engage with their victims and the community.
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“Conflict over the construction of the self”: i.e. the prison culture destroys the self
and erases identity and this comes in direct opposition with RJ's goal which is to
help the offender reconstruct their self-image and identity.

“Non-violent conflict resolution vs prison disciplinary action’: i.e. given the levels of
violence within prisons and the commitment to harsh disciplinary sanctions, it is
impossible to establish negotiated forms of conflict resolution.

“The difference between stated and perceived goals™ i.e. prisoners and staff par-
ticipate in RJ for instrumental/selfish reasons and therefore “voluntary and hon-
est dialogue” (Gavrielides 2007) is not possible.

“Autonomy denied™ i.e. the hierarchical and authoritarian regimes of prisons do
not allow prisoners to be empowered, which is a pre-requisite for RJ.

“The social conditions of a restorative justice prison™ i.e. the social conditions within
prisons are so awful that they do not allow prisoners to focus on the harm they
caused to others whose lives are probably much more comfortable than their own.

In Guidoni's view, this clash “created ambivalent feelings in the prisoners, the prison staff,
and in the external participants, the volunteers and university staff”. He concludes by saying:
“These ambivalences were decisive in the failure of the project’s institutionalisation™ (62).
Table 5 summarises the obstacles that were identified by the primary research that we con-
ducted. The findings are meant to be complementary to what has already been identified

by the aforementioned researchers.

Obstacles Responsibility

Power balance between the victim — offender due to the prison environment (custo-
dial setting) (see also Francis 2001)

Geographical location of YOlIs; young offenders being placed in YOIs far from home/
the victim created difficulties in holding face-to-face mediation

Shortage of prison staff and resources to implement RJ
Shortage of funding mediation practices to intervene

Parties
Parties/ institution

Institution

RJ independent services

The usage of indirect mediation and letter writing has been inconsistent with no Institution
prescribed time limits, dedicated resources, follow up procedures or exit strategies

(see also Curry et al 2004)

The pursuit of reparation tends to sit outside of the RJ framework (e.g. as part of a Institution
training plan, or a punishment or for damage caused within the institution). It rarely

follows a voluntary and conscious decision by the young offender to repair.

Lack of prison staff training and awareness of the RJ principles Institution
Lack of agency policy on the use of R] with young people Institution
Lack of the infrastructure that would allow prison staff to liaise with home probation : Institution
officers or YoTs

Prioritisation of other tasks in an overcrowded prison system Institution
Lack of research data and the absence of internal evaluation structures that would Institution
allow self-assessment and self-audit of RJ practices

Poor communication and information sharing of best practices; isolation and short Institution
life span of pilots

Threats to security, changing fortunes of prison-based bail information schemes and - Institution

personal officer schemes for young offenders (see also Eadie and Williams 1994)
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Obstacles Responsibility

“Territorialism” and “isolation” of YOTs

Complexity and length of several bureaucratic structures such as CRB checks and
clearance for accessing YOls

Strong culture within YOTs of supervision of young people post and prior release;
also culture not to work with victims

The short sentences received by young offenders do not allow enough time for
setting up and the investment in an RJ process

Too much focus on one type of R practice (e.g., conferencing)

Young people in YOlIs tend to live chaotic lives, have extremely low self-esteem and
need psychological and other expert support for an RJ intervention to be meaningful

Lack of support for RJ from the top

Political acceptability and public misconceptions of R as a soft option

Lack of a consistent “restoration fund” that would enable prisoners through restituti-
on and work to restore the victim and their community

The R paradigm is very demanding in the sense that prisoners have to first take
responsibility for their acts and lives. This requires preparatory work and practices

before a restorative encounter takes place. It also requires expertise, safeguards, time,

resource and commitment.
Lack of information material in prisons.
Lack of specific resources for developing RJ in YOlIs

Lack of guidance, set procedures and protocols for prison staff in obtaining victims'
contacts

The image of prison staff as “masculine” and “security guards” did not match the
independent mediator role tha t RJ requires them to take

The dual nature of prison staff's role focusing both on security and mentoring
Lack of policy and policy guidance on implementing RJ in the secure estate
Lack of agreement on the key RJ principles

Lack of appropriate and accessible information to victims and their families

Competing with prison culture (see also Guidoni 2003)
The unsocial conditions of prisons, inequality and gangs
Conflicts within prisons (between prisoners, and between staff and prisoners)

Conflict between the stated and perceived goals of RJ, e.g. the offender agreeing to
take part not because of genuine remorse but for obtaining benefits

Table 5: Obstacles faced when implementing R} in the secure estate

2.3. A cost-benefit analysis of restorative justice

Institution
Institution

Institution
Institution

Institution
Offender/ institution

Institution
Public
Offender

Institution

Institution
Institution
Institution

Institution

Institution

Institution/ state

RJ movement
Institution/ State/ victim
support groups
Institution

Institution

Institution

Institution/ practitioners

Implementing RJ in a difficult financial climate instantly brings up the question of cost and
benefit. Data on the financial viability of RJ are extremely limited, let alone in its use in pris-
on settings (see Sherman and Strang 2007; Matrix Evidence 2009; Victim Support 2010).
By contrast, the financial analysis of imprisonment is well developed (Justice Commit-
tee 2010). The Ministry of Justice as a whole receives funding of £9.5bn per annum (as of
2010). Keeping each prisoner costs £41,000 annually (or £112.32 a day). This means that if
there are 85,076 prisoners at the moment, prisons cost as much as £3.49bn. According to
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Home Office statistics, it costs £146,000 to put someone through court and keep them in
prison for a year (Prison Reform Trust 2010).

Putting one young offender in prison costs as much as £140,000 per year (£100,000
in direct costs and £40,000 in indirect costs once they are released) (Knuutila 2010). Two
thirds of the YJB budget, or about £300 million a year, is spent on prisons, while the money
it uses for prevention is roughly one-tenth (Youth Justice Board 2009).More worryingly, ac-
cording to the YJB, as a result of inflation and the rising costs of utilities and food, the costs
of custody will keep rising even if prisoners’ numbers stay the same (see Table 6).

Year Average cost of
prison place
2010711 £41,000
2007/08 £39,000
2006/07 £37,500
2005/06 £36,500
2004/05 £34,500
2003/04 £33,000

Table 6: Average cost of prison places in the UK (Hansard 3 Feb 2009: column 1176W)

Moreover, according to a 2010 report by the New Economics Foundation: “a person that
is offending at 17 after being released from prison will commit on average about 145
crimes. Out of these crimes about 1.7 are serious crimes (homicides, sexual crimes or seri-
ous violent offences). Given that a prison sentence is estimated to increase the likelihood
of continuing to offend by 3.9 per cent, this translates into an average of about 5.5 crimes
caused, out of which about 0.06 are serious” (Knuutila 2010: 40).

In June 2010, the Justice Secretary said that prison often turns out to be “a costly and
ineffectual approach that fails to turn criminals into law-abiding citizens” (Travis 2010: 1).
He also indicated the new government's appetite for seeking new and more cost effective
ways of reducing reoffending and serving justice.

Before trying to reach conclusions or even developing our thinking about the cost-
benefit analysis of RJ, one has to ask what “the unit costs” and the benefits that we should
be assessing are. One of the very few studies on the matter is the 2002 report Economic
analysis of interventions for young adult offenders prepared by Matrix Evidence. The report
proposed the following “unit costs™

» The cost of diversion: i.e., the cost of diverting young adult offenders away
from the criminal justice system or into different paths through the criminal
justice system.

» The cost of the alternative sentences: i.e., the cost of community orders in-
stead of custody, or RJ conferencing instead of community orders.
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» The economic impact of changes in re-offending both during and after
sentence: i.e., the economic impact of a crime includes the cost to the criminal
justice system of responding to a crime, the healthcare costs of treating the
victim of a crime, the victim’s financial cost of a crime, and the pain and suffering
experienced by the victim of a crime. It does not include the cost of the loss of
income due to having a criminal record (Matrix Evidence 2009:3).

Looking at the “crimino-econometrics” of RJ, we used the analogy of the basic economic
theory whereby the price (cost) of a commodity or service affects the relationships or
quantity of that commodity that people (service users) would wish to purchase at each
price. The scarce evidence suggests that the savings that flow from the contribution made
by R to reducing reoffending rates are impressive; crime by former prisoners costs society
more than £11 billion per year (Prison Reform Working Group 2009)while RJ can deliver
cost savings of up to £9 for every £1 spent (Shapland et al 2008). According to Victim Sup-
port, “if R] were offered to all victims of burglary, robbery and violence against the person
where the offender had pleaded guilty (which would amount to around 75,000 victims),
the cost savings to the criminal justice system — as a result of a reduction in reconviction
rates — would amount to at least £185 million over two years” (2010: 29). In relation to
prison related services, the 2010 Victim Support report findings are summarised in Figures
5 and 6 below:

Figure 5: Cost saving analysis for RJ (Victim Support 2010: 29)

Table 1: Cost saving where restorative justice is offered to all victims of burglary, robbery and

violence

- Numberof  Net cash- Net cash- Non-

Numberof ~Rjinterven- — ableCJS ~ ofwhich ~ ofwhich ~ ofwhich - StSHe  NOI
offenders | tions(40% |savingover - Police : Prisons : Legal Aid : . .
takeup) || 2years : : © savings § savings
75,000 29000 | £185m  £65m : £56M £14m £55m | £741m

Based on Victim Support / Restorative Justice Council modelling

Figure 6: Cost saving analysis for R} in prisons (Victim Support 2010: 29)

Table 2: Cost saving where restorative justice conferencing is used to divert some custodial

Number diverted from FTE 1 year prison places Saving to prison budget

. immediatecustody - saved  ° from diversion
Total 6,540 11,000 £410 m
o ................. o ................ pp— £166m ..................
person : : :
e R TS S P
s e I e et S e L

Based on Victim Support / Restorative Justice Council modelling
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According to Matrix Evidence (2009), R) practices “would likely lead to a net benefit of
over £1billion over ten years”. The report concludes that diverting young offenders from
community orders to a pre-court RJ conferencing scheme would produce a life time sav-
ing to society of almost £275 million (£7,050 per offender). The cost of implementing the
scheme would be paid back in the first year and during the course of two parliaments (10
years) society would benefit by over £1billion (2009).

Although some of our interviewees used their own practices as examples to illustrate
RJ's cost benefit for prisons, no-one from the sample was able to provide hard statistical evi-
dence. Most of their case studies revolved around time spent on processing young offenders
via traditional criminal justice practices and prison as opposed to an RJ encounter/ practice.
Time as a “unit cost” has also been recorded in the scarce available literature. For instance,
according to the 2010 Association of Chief Police Officers (ACPO) survey on RJ, the average
time taken by Hertfordshire police officers dealing with minor crimes through “street RJ" was
36 minutes as opposed to 5 hours 38 minutes spent on issuing reprimands. Translating this
into cost meant £15.95 for RJ and £149.79 for a reprimand. Similar savings were found for
Cheshire police (£20.21 vs £157.09) (Cheshire Operation Quest 2 2009). All in all, the scarce
financial data seems to be encouraging, but the lack of scientific evidence remains.

While it appears that it is economically advantageous to society to adopt a restorative ap-
proach to crime, our research suggests that an appeal solely on this basis may undermine
RJ in the long run. For instance, there was consensus among the interviewed practitioners
that this could lead to quick fix policies, a lack of a coherent and long term strategy and
high expectations.

There is no doubt that increasing pressure is put on government to cut down the finan-
cial costs of imprisonment and recidivism. Moreover, there has already been criticism of
the way cuts are being made in the prison service. For instance, the House of Commons
Justice Committee noted: “We have grave concerns about the impact of efficiency savings
on practice at the frontline for both prisons and probation, which will undoubtedly under-
mine the progress in performance of both services. Neither prisons nor probation have
the capacity to keep up with the current levels of offenders entering the system. It is not
sustainable to finance the costs of running additional prison places and greater probation
caseloads from efficiency savings in the long-term” (2010: 10).

The fieldwork also raised concerns around the factors that drive social policy and crimi-
nal justice reform. For example, all the interviewed policy makers and the majority of
interviewees made reference to the government’s past commitment to a national strat-
egy on RJ. The discussions were made within a climate of disappointment and suspicion.
Specific reference was made to the 2003 Home Office consultation document on the
government's strategy on RJ (Home Office 2003). The debate and promises that were
made at the time raised the R] movement'’s expectations (Gavrielides 2003). Soon after the
publication of the draft strategy, and despite the plethora of evidence it collected through
submissions from the public and individuals, the flurry of activity and interest in R} waned.
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The RJ unit that was set up within the Home Office was dismantled and the majority of the
strategy's recommendations were left in draft format.

In 2010, the Justice Committee (2010: 12) said: “We are surprised by the cautious ap-
proach that the Government has taken towards RJ but we welcome its current commit-
ment to revive the strategic direction in this area. We urge the Justice Secretary to take im-
mediate action to promote the use of RJ and to ensure that he puts in place a fully funded
strategy which facilitates national access to RJ for victims before the end of this Parliament”.

3. A strategy for restorative justice in the secure estate

The 2006 YJB Action Plan Developing Restorative Justice stated that it wants to “broaden,
develop and extend the practice of R within the youth justice system” (Youth Justice
Board 2006: 3). The Board had hoped that this would be achieved through a national
strategy that would “promote RJ among key local and national partners and stakeholders
in the youth justice systems ... The strategy would also support approaches to managing
the custodial community as well as making RJ part of sentence plans” (p 6). At the same
time, NOMS is currently looking at the potential of R] in prisons more generally.

The truth is that R is still far from being mainstreamed or even accepted as an official
response to crime. A national strategy recognised by NOMS is yet to be developed. Some
have argued that all the evidence needed for such as a strategy is available. For instance,
Sherman and Strang argued that “The evidence on RJ is far more extensive, and positive,
than it has been for many other policies that have been rolled out. R is ready to be put
to far broader use” (2007:4).As evidenced by this report, RJ's application in the secure
estate also remains piecemeal and to a great extent undefined. The interest of the new
UK coalition government in R] may present a unique opportunity to take the debate on its
implementation forward?.

We have already accepted that RJ and prisons are not in opposition and that though
they belong to two different schools of thought they may be complementary. Given the
many types, quality and nature of RJ practices that are currently implemented in the secure
estate, a question is raised as to whether a potential strategy should aim to expand or sup-
port these practices.

The key question that the R] movement will soon have to answer is whether it is better that
the new debate focuses on mainstreaming the R practice or invests in the infrastructure
that is currently needed to support R practitioners.

In developing a strategy for RJ's implementation in the secure estate, a clear understanding
and an agreement will need to be reached as to whether resources will need to be focused

an RJ Practitioners Register (Ministry of Justice 2010b) are just two examples of policy initiatives pushing the
barriers for RJ.
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on infrastructure support or taking RJ into new areas of implementation. In the current
climate of financial austerity both objectives cannot be achieved.

As the evidence is still accumulating, new and more robust research is being published with
encouraging results for R] in the secure estate (see Jacobson and Gibbs 2009, Solomon and
Alen 2009). These cannot be ignored. However, caution must be taken while assessing what
makes these practices work in different philosophical environments.

Practices also tend to change depending on levels of awareness, intentions, obstacles and
popular culture.

Their quality is inconsistent and their outcomes vary. If the intention for an RJ strategy is to
be taken seriously, the key enablers and barriers need to be considered carefully.

3.1. The enablers and barriers
A detailed list of obstacles as these have been identified by the extant literature and our
primary research has been presented. These obstacles may indeed suggest that R is im-
possible in the prison context. For even our own interviewees, who at first showed keen
interest in RJ, when questioned about these barriers further, this enthusiasm waned.
However, as our research progressed and the expert interviews were complemented
with observation and in-depth interviews with offenders, our initial assessment changed. In
fact, our finding and the position that we developed as a consequence are in disagreement
with Guidoni.

As it will be argued, despite several challenges these were not considered of structural
nature, but common issues of practicality and implementation.

In fact, what seemed to be consistent throughout our research was the absence of insti-
tutional opposition and philosophical doubt about RJ's viability and applicability in prison
settings, as Guidoni (2003), Immarigeon (1999) and others have suggested. All interview-
ees, independent of their background, appeared not only to be supportive and willing to
consider RJ. Both the practitioner and policymaker groups indicated commitment to imple-
ment RJ in the secure estate, including the Y]B.

This finding is in agreement with Williams (2004): “More interesting ..was the re-
sponse of a number of key players to the idea of using R in secure institutions for young
people. The research ... showed that there was a consistent willingness to consider re-
storative approaches not only in working directly with young people in institutions but
also in experimenting with restorative regimes” (192). Williams gave the example of the
Brinsford project, which “appeared to be exceptional in having survived all [obstacles]”
(2004: 195).

Although Guidoni is right in saying that the Turin project that he investigated failed to
reach genuine and long lasting RJ outcomes, his total dismissal of RJ in the prison estate is
flawed for three main reasons. First, Guidoni's analysis makes the assumption that R} must
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be “institutionalised"?”. As Guidoni noted: “These ambivalences were decisive in the failure
of the project’s institutionalisation” (2003: 62). According to our research and the extant
literature, rarely will R} practitioners go as far as believing that R will one day be “insti-
tutionalised” (Johnstone 2007; Gavrielides 2008). In fact, several interviewed practitioners,
who work in the community, expressed strong reservations with RJ being institutionalised or
mainstreamed. For instance, they stressed the importance of the practice being community
led or having a community representative at all times (Wright 1996).

Second, Guidoni seems to accept only one vision of RJ. This vision dates back to the
1970s and was best captured by the abolitionist movement (Kuhn 1970). He views R
as being totally at odds with the criminal justice system while the notion of “restorative
punishment” is not considered; naturally the “R) paradigm” is thus rejected. To illustrate
his point, he quotes Stan Cohen’s Peace Crimes: “The core of a prison system ... cannot be
changed.... Either we eliminate the institution entirely or we keep it with all the contradic-
tions and paradoxes emerging when we try to reform it” (pp. 441-442).

Finally, Guidoni is flawed in his belief that all R} proponents reject the idea of using RJ
for recidivism and the reduction of prison population. Guidoni said: “I cannot see how R
could lead to reducing prison populations, which actually is not an intended goal of its
advocates” (p 65). Many R advocates would disagree with this statement particularly since
there is consensus in the vast RJ literature that RJ's objectives and goals do not merely re-
volve around the victim and the community, but have an offender focus, particularly when
it comes to reintegration and resettlement (see Edgar and Newell 2006; Gavrielides 2008;
Artinopoulou 2010).

Now, looking closer at the available enablers of an RJ strategy in the secure estate, as
argued by Williams (2004) and others (see Liebmann 2007; Newell 2002b), despite all the
aforementioned barriers, including sometimes a complete lack of knowledge of R), there
is a general positive attitude by prison staff towards R] when it is properly introduced to
them.

“RJ can offer options and open up possibilities that can never be pursued through the tra-
ditional criminal justice philosophy”, one interviewed policymaker said. “How can you bring
home to young offenders the impact of their actions, if it is not through dialogue and a
transformative process of taking responsibility”? one researcher noted. “Victims are not as
vindictive as the media and politicians think ... they want to be given a chance to understand
what happened to them and why, and especially if it involves a young person, to see them
through a process that will give them the reassurance it will not happen to them or others
again ... they want their experience to count”, one practitioner commented.

the implementation of RJ within an institution such as prisons. This is opposed to RJ's implementation in the
community or as a pilot scheme introduced on ad hoc basis. Gavrielides (2008) defines mainstreaming as
the process of integration into an institution’s culture and everyday reality.
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Emerson (2009) from the Thames Valley RJ Service has said that prisons are particularly
good settings for victim-offender mediation for serious offences, because victims feel safe
in the secure setting and they are also able to witness some of the realities of prison life for
offenders. This environment creates a better opportunity for meaningful dialogue. Curry et
al also noted: “Staff in custodial and secure settings were broadly sympathetic to the notion
of experimenting with restorative approaches to work with young people” (2004: 4). Wil-
liams points out: “Most interestingly ... was the response of a number of key players to the
idea of RJ in secure institutions for young people” (2004: 191).

The primary and secondary research of this project also indicated (see Table 3) that
there are enough best practices in the community and the secure estate that would allow
a good descriptive account of models that could be promoted through a strategy. As one
interviewee noted: “We have moved away from the phase of experimentation ... although
we, as practitioners, need to do better in documenting and evaluating our practices. The
next step should be about wider implementation with built-in research”.

The research participants also spoke about strong and effective partnerships that can act
as levers to deliver RJ in the secure estate.

According to the fieldwork, many of these partnerships have been in existence for years
despite the lack of statutory or financial support. The significance of delivering RJ in part-
nership is also highlighted by the extant literature. According to Emerson (2009), the first
Golden Rule for RJ in prisons is to build effective partnerships; the second is that prison
staff cannot do it alone.

Any strategy for implementing RJ in the secure estate should look at existing partner-
ships and put forward models for local, regional, and national consortia. The lessons, chal-
lenges and successes recorded in current effective partnerships will need to be considered
carefully without losing sight of the different needs of local communities. A caveat that was
identified by the research is that most of the evidence on this particular enabler does not
exist in the literature or has ever been recorded. It sits within practitioners’ expertise and is
known through word of mouth.

Furthermore, the strong expertise that is readily available within the R] movement
should not be underestimated. The interviewed practitioners also pointed out the commit-
ment and passion that accompanies it. Although the level of RJ's awareness among prison
staff is low, the opportunities for good training and educational programmes are ample.
Most of these skill development opportunities are already being provided for free or at
extremely low cost by charities, community organisations, and universities.

Another significant enabler that is readily available but has not been used yet is the
existence of regulators and auditors that could engage a process of external and internal
monitoring of RJ's implementation in the secure estate. One interviewed Prison Governor
pointed out that Ofsted, responsible for STC inspections, and Her Majesty’s Inspectorate of
Prisons (HMIP), responsible for YOls inspections, should be engaged to enable a consist-
ent evaluation and implementation of an RJ strategy in the secure estate. It was thought
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that this enabler would help avoid the problems associated with individuals not knowing
or buying into the restorative ethos. “If they are told what outcomes they are expected to
achieve, and those outcomes contribute to a restorative intervention, then their personal
knowledge of and passion for R] becomes less critical”. The auditing and the development
of self-assessment tools are structures that do not need to be reinvented but simply capi-
talised through the adaptation of inspection standards and processes.

3.2. Strategy design and focus

Designing and implementing an RJ strategy in the secure estate will demand considerable
expertise, resource and a long term commitment and investment, the participants said. As
argued, despite good intentions, the YJB did not take forward its plans for a strategy and
these are lessons that cannot be ignored by NOMS and current policy. The recent institu-
tional changes, opportunities and challenges will also need to be considered particularly
since the demise of the YJB is soon to take place (House of Commons Public Administration
Select Committee 2011)%8.

Starting with the strategy design, the current legislative proposals present a unique
opportunity for data collection and analysis. Any design will also need to be informed by
the available data, the interviewees pointed out. This report has provided an up-to-date
account of the information that is available in this area. Further and more tailored data
gathering will also need to be commissioned. These will need to take into account the fo-
cus of RJ on the local as well as its fluid nature.” Any strategy that is too prescriptive will fail”,
one interviewee said. Issues of locality, RJ's malleability and flexibility, as well as the various
kinds, shapes and forms that practices can take, will need to be taken into consideration.
The interviewed practitioners pointed out that the RJ ethos, as described above, will need
to be maintained; any other goals will need to be re-prioritised, they said. Moreover, they
all seemed to agree that such a strategy should not be put on the statute but should seek
cross party political support and long term commitment.

All interviewed practitioners and some of the researchers agreed that the bottom-up
structure and community based nature of RJ will need to be factored in the strategy design
and implementation.

The involvement of practitioners and their representatives will determine its success,
they felt.

There was also concern about a strategy design that ignores the relationship between
RJ and current criminal justice practices. One interviewee pointed out: “What does need
significant thinking is precisely how RJ will relate to and fit with what currently exists with-
out simply becoming a tool of the existing strategy. It seems to me that there is both scope

sponsored by departments, excluding executive agencies. It was decided that 192 would be abolished,
including the YJB which was given a 12-18 month transition period by which it will need to merge with the
Ministry of Justice (House of Commons Public Administration Select Committee 2011).
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and need here for a great deal of scholarly study. But also for more attention to scholarship
that already exists”.

The issue of qualifications and standards also featured prominently in this part of the
interviews. For instance, interviewees recommended that the strategy includes provisions
on minimum standards, a conceptual framework for R}, agreed qualification criteria for RJ
practitioners and safeguards for parties involved in direct/ indirect encounters.

One of the most consistent findings from the fieldwork highlighted the need for maintain-
ing the ethos and values of RJ.

There was concern that principles are being watered down to fit in with funding restric-
tions and pre-fixed priorities. As one practitioner commented: “So, when you get money
from the Government, then it is likely that you get their agenda, and this affects how to
measure the value of R] and its outcomes”. The interviewees pointed out that to justify
their existence and funding, RJ practices in the secure estate have to appeal to the per-
suasive power of utilitarian or economic rationalism. This means that they have to show
that: (a) they will decrease court caseloads, the prisoner population, and recidivism rates;
and (b) they will increase the percentage of restitution settlements and victim/offender
satisfaction.

According to the interviewees, it is likely that if RJ projects continue to be funded ac-
cording to the aforementioned two criteria, its original values and principles will be skewed
and possibly merged with the retributive and utilitarian objectives of the traditional criminal
justice system. The sample seemed to believe that the predominance of utilitarian and
retributive goals in the criminal justice system, in combination with the secondary role that
has been bestowed on restorative practices, expose the concept to a “no-win" process,
where restorative ideals are called to compete with the already deep-rooted beliefs of “law
and order” to which most policymakers and politicians adhere. A potential strategy will
need to take this danger into consideration. Certain suggestions were posited in helping
to overcome this danger.

a.) Addressing misconceptions

The funding of R] practices, evaluation, and research seems to be affected by what funders
and stakeholders conceive to be “restorative practices”. As one interviewee said: “..RJ is not
an easy concept to comprehend or accept. It is difficult to get it across within a short period
of time". According to the interviewees, funders have often been led to:

» think that RJ practice and practitioners are against the traditional criminal justice
system — some may even believe that R] was introduced to lead to a fundamen-
tal transformation of the justice system;

» associate R practices with religious beliefs;

» confuse RJ with individual practices such as victim-offender mediation;

» believe that RJ is something “new” and hence too risky or cumbersome to sup-
port;
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» take RJ to be a “radical idea”; and
» believe that R is a “soft option™ which should be used only for minor crimes and
young offenders.

Our findings correlate with the extant literature. For instance, Wilcox and Hoyle said: “Fund-
ing bodies need to be more specific about the nature of the interventions they are funding,
or else they risk funding non-restorative activities. There was a considerable amount of
drift from the aims stated in the bids, reflected by the fact that over 50% of interventions
involved either commmunity reparation or victim awareness only” (2004: 54).

b.) Victims vs offenders’ funding: the middle way

The findings from the fieldwork indicate that the prioritisation of funding resources parties
of crime affects the sponsoring of R] schemes. This is mainly due to the fact that restora-
tive principles place equal significance on all communities of interest. For example, funding
specifically allocated to rehabilitating offenders may not consider R) schemes to be fit for
that purpose. Likewise, funding for victim support programmes may treat RJ as something
for the offender and indeed dangerous for the victim. The fieldwork pointed out that fu-
ture funding streams for restorative methodologies will need to focus on all communities
of interests.

¢.) Hijacking funding: spot the difference

In the absence of a regulatory body that checks the quality of RJ practices, the question for
funders is how to assure that the invested practice is one that is based on the norm'’s true
values. Funders are not experts in RJ; therefore it should not be expected that they will be
able to spot the difference between what is a practice that is indeed based on the values of
RJ and what is not. As one of the interviewee said: “..the term RJ is currently being used to
label things that are in no means restorative for either party involved. And there are a lot of
reasons for this, and one of them is money ... some people came along with their punitive
practices and labelled them RJ in order to get this money, hijacking funding by non-genuine
RJ programmes”.

Moreover, according to the research, funding bodies introduce time scales and per-
formance measurement targets into funded practices that usually undermine their effec-
tiveness. The interviewees also pointed out that evaluation needs to be large scale, and
conducted at a sufficient length of time following an intervention to accommodate re-
offending data. Scheme co-operation must be a condition of any funding arrangements.
One practitioner said: “When it comes to asking money, the problem is that R} has a slow
time delivery ... this is especially the case with the Government, where the money usually
comes from. Funders, in general, want to see results now, and treat RJ as a quick fix tool;
this often leads to disappointments and misunderstanding about what R] really is and what
it can offer”. Another practitioner pointed out that: “Potential funding bodies will continue
to insist on some measure of success or failure at a reasonably early stage, which is almost
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well short of the time needed to develop firm and efficient strategies of work...Rather
than insisting on rigid academic conditions for proper evaluation, researchers are forced to
develop modes of investigation that address success while accommodating to the reality
of what they are assessing”.

If progress is to be made in assessing the outcomes of RJ projects, resources would be bet-
ter spent on implementing well-designed projects with clearly defined aims and methods.
Evaluation should thus be built in from the start.

The fieldwork proposed that any strategy should include a plan of resourcing that takes
into consideration the following:
» the compilation of a list of core standards for RJ practices. This should be used
to set up new programmes and evaluate existing ones;
» the introduction of a “checklist” that funders could apply during the assessment
and monitoring stages; and
» performance measurement and quality control built-in from the start and in
agreement with the practitioner and the practice values.

3.3. Strategy implementation: the open market model

Almost without exception, the dominant view of our research participants was that the
open market/ partnership model will have to be supported and encouraged. This was
defined as the joined up working between voluntary, private, community and public sector
bodies in developing, delivering, and evaluating R practices.

Our seminar participants represented all these sectors and had an opportunity to debate
their ideas (Gavrielides 2011).

There was a strong view that, while awareness and capacity should be built within the
secure estate and among prison staff, the commissioning of RJ practices will need to inclu-
de all stakeholders in the R] field. In fact, a number of practitioners stressed the significance
of RJ keeping close to its bottom-up, community-led nature.

Almost all interviewees stressed the contribution of the voluntary and community sec-
tor in keeping RJ alive and in promoting a feeling of empowerment and belonging in com-
munity groups. This seemed aligned with the government's Big Society agenda?®. Organi-
sations working in this sector help maintain a balance between community groups, often
feeling isolated and let down by public services and government. It was pointed out that
the sector helps to establish communication channels between individuals and government

empowers local people and communities, building a big society that will “take power away from politicians
and give it to people” 10 Downing Street website 18-May-2010.
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bodies, and enable small and large minority groups to have a say in policymaking, legisla-
tion and regulation of the country’s affairs.

Although this allows a considerable level of flexibility in the development and man-
agement of RJ schemes, it also adds a number of challenges that the strategy will need
to take into account. For instance, some of the practitioners pointed out that voluntary
groups are often under-resourced and understaffed, while most of the time not being
seen by statisticians, criminal justice officials and governmental bodies as contributing to
crime prevention.

Furthermore, the vast majority of voluntary activity takes place at a local level, often
addressing the needs of society's most disadvantaged groups.

A national strategy on RJ's implementation in the secure estate will need to take the is-
sue of locality and local service provision seriously. As partners, providers and advocates,
voluntary organisations are ideally placed to work with local authorities to achieve results
for local people — improving the quality of life and the quality of services in every area and
encouraging strong and cohesive local communities.

According to the interviewees, criminal justice agencies do not always engage with the
voluntary and community sector adequately. It was also pointed out by the research that
prison staff and governors also know very little about the voluntary sector’'s work, and
there is suspicion about the role of volunteer mediators. The strategy will also need to ac-
knowledge that regional governance bodies and strategic structures are increasingly relying
on the voluntary and community sector to help deliver on their crime reduction agendas.

Statistics also show that the public trusts the voluntary and community sector more than
other sectors, particularly in relation to crime work (Clinks 2009).

3.4. Preparing the ground at the macro and micro levels

To deliver a consistent and successful RJ strategy in the secure estate significant, long-term
investment needs to be made in preparing the ground both at the micro (experts and R|
movement) and macro levels (those affected by a harm, communities, general public).

At the micro level, the R} movement needs to finally reach a consensus as to what consti-
tutes RJ. A conceptual framework needs to be agreed and independently regulated.

[t seems from the surveys' responses that the drafting or maintaining of RJ principles is
unlikely to offer the parameters for building the aforementioned necessary conceptual
framework. The interviews provided a detailed analysis of the factors, which, according to
the participants, led existing national and international principles to impracticality. It was
concluded that although these type of lists can be of assistance, at the same time, they can
become an additional source of confusion and disagreements. What the sample seemed
to be in favour of was the drafting of basic standards. This could be achieved through an
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open consultation process with the community, which should include representatives of all
groups and stakeholders in the R] movement.

The difference between having a list of standards®® and not principles®' is that the former
will merely set the lowest level that someone who is practising, theorising or reading about
RJ will not be allowed to drop below, but can exceed. As one interviewee expressed: “May-
be then it comes down to terminology and the distinction between the words standards
and principles. The first is something you don't want to drop below, but you can exceed,
whereas the latter is not something you think of dropping below; it is something you either
apply or not, either you have or not. In the same vein, another organisation claimed: “..To
operationalise such a set of principles, it needs those principles to become standards that
practices and performances will not be able to drop below"”. These standards, however,
need to correspond to RJ's commonly accepted central normative and practical elements.
Then, in this way disagreements and confusion as to what they might mean will be avoided.
Finally, standards are generally more easily applied and respected.

RJ practice standards should be developed by the community and not the government. But
the government will need to implement and enforce them in its secure facilities, rejecting
standards that others designed without its participation. Moreover, there should be na-
tional standards for all aspects of RJ, and those need to be adapted to particular contexts.

The drafting of a list of conceptual standards was recommended through a national con-
sultation with representation from all stakeholders (theoreticians, practitioners, research-
ers, evaluators, policymakers, politicians and legislators) and, to a certain extent, with the
general public and community members (victims and offenders). This attempt needs to
be coordinated by a widely accepted and nationally (or even internationally) recognised
authority/ agency that will not allow the Government to dominate the process (directly or
indirectly). Avoidance of having a governmental lead on this project will reduce the risks of
incorporating agendas that might not be primary or compatible with the RJ ethos, as was
described above.

The following caveat also needs to be kept in mind at all times. Standards might not
indeed be open to interpretation or adjustment by anyone who wishes to abuse them, but
should be vulnerable to time. According to our research, one of RJ's strengths is its malle-
ability according to environment and the fact that it is a living notion that expands or limits
its application and normative understanding depending on the given historical, geographi-
cal and cultural changes it experiences. Adaptation, therefore, to the given realities and
necessities of our times is necessary.

to it, as a result of informed and honest decision making process. It can be considered as standard because
without it the R theoretical or practical concepts fall apart.

31 An example of an RJ principle is “Commitment to the accreditation of training, services and practitioners”,
Fattah; 1998.Both theory and practice can stand without this principle, which enhances them but not cre-
ates them.
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RJ needs to “listen” to the calls of practical reality and be receptive and adaptable. Finally, it is
advisable that the practical development of RJ and the implementation of its strategy is not
guided only by theoretical principles of good intentions, but also by evidence of real-world
effects. Empirical evidence is also the only way to be sure there is no conflict between the
norms themselves.

Work will also need to be done at the macro level (i.e., public, the community). This step
can aid victims and offenders to put the term “R]J" in context, making it easier for them to
decide the reasons they might want to participate in restorative processes. Another lever
that was identified for the implementation of a successful R strategy is the public's sup-
port for it. Although it is a well-known fact that R} awareness among the public is rather
low, there is evidence to suggest that people support the general notion of compensation
and restitution, focus on victims and mediation and conferencing (see Roberts and Hough
2005; Dhami et al 2009). The wider implementation of RJ in the secure estate as well as
the buy-in from families and victims is also key but very much dependent on people’s sup-
port for it, and not just its perceived benefits.

To this end, more information and education is warranted. To achieve this, the partici-
pants suggested the use of the media. It is true that, until today, the role of the press in
offering contextualisation for R) has not been particularly significant.

In contrast to what needs to happen at the micro level, at the macro level the govern-
ment can take a more active role in promoting understanding around RJ's concept and
practice. This is because a profile campaign for R that will be assisted by the government
has more chances in achieving its goals. This involvement is desirable because it does not
concern defining RJ's standards, but helping their spread among community members.

However, opening RJ up to the world of the media can be a very dangerous process,
especially in relation to its application in the secure estate. Many pitfalls seem to be as-
sociated with this step, particularly due to the intensely personal nature of restorative
practices. No doubt, the media's expectations can be unrealistic in the sense that media-
tion rooms do not always offer suitable material for broadcasting. The media also tend
to limit or refuse editorial control to the facilitators, and are most often interested in the
gossipy site of the stories rather than the real effect of the events. Various other practical
problems may arise, such as location and choice of appropriate venues, adequate staff or
staff and participants who are willing to participate in a restorative process that will be
under the microscope of a camera.

Another practical difficulty in employing the media is confidentiality. The irony in in-
creasing public awareness is that restorative practices are meant to be confidential. Re-
storative programmes are closed from public view and by invitation only. This is, of course,
understandable and has to be respected if practice is going to retain its restorative char-
acter. This is particularly relevant to young offenders whose defamation by the media is
protected by basic legislation. So, how can one overcome this difficulty and make real cases
heard? How can facilitators keep to their confidentiality agreements and at the same time
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educate citizens about what really happened in the mediation room, telling them that there
are other ways they can settle their dispute?

The complexity of these questions becomes even more apparent, if we consider that a
number of other issues are also related to confidentiality. For example, although personal
disclosure plainly needs to be respected by all parties, it appears that a number of other
aspects may need to be shared with others.

Any Strategy should acknowledge the importance of integrating RJ with sentence and
supervision planning, It is essential that outcome agreements reached in conferences be
disclosed to prison and probation staff, so that assistance can be given in making these
undertakings a reality.

Confidentiality is, therefore, an issue that should attract the more careful attention of both
service and training providers. Its inclusion in the review of standards and accreditation
mechanisms becomes even more apparent. The key point to remember while engaging
in restorative meetings is to avoid publicly naming a person. On the other hand, parties
that wish for their name to be disclosed should be free to do so. Surprisingly enough,
parties are often willing to share their experiences and invite others to choose restorative
meetings. For instance, Andrew Jones, an offender who had agreed to participate in one
of the VOM programmes that were filmed by BBC said: “My first thoughts were oh my
God, but after serious thinking to myself, | thought something good may come of it. My
first concern about being filmed was being seen on TV as a burglar but hopefully | would
be able to put across that | only stole to feed my habit and | am not an habitual thief..."
(Caverly 2003).

The above issues can constitute the basis for further research. This could produce
specific guidelines for R) professionals in how to find the relevant media, how to contact
them, what to say and what to avoid. Future research can also look into the facilitators’
concerns about running RJ programmes under the watchful eye of the media, as well as
the fears and apprehensions of the parties regarding confidentiality. Follow-up studies
could also evaluate the presentation of R) in the international, national and local press,
especially with regard to: (i) the drafting and publishing of press reports and releases for
RJ (e.g., to what extent do traditional frames apply? Are the press open to the difference
RJ represents?); (ii) the ways in which R] schemes are communicated to the media by
the police and participants; (iii) how communication between practitioners, researchers,
and policymakers can be better facilitated; and (iv) how practitioners and researchers
identify the media, particularly since they seem to face a number of difficulties when
attempting to do so.
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4., Critical reflections: the sceptic and the believer

Garland said: “Crime control today does more than simply manage problems of crime
and insecurity. It also institutionalizes a set of responses to these problems that are
themselves consequential in their social impact” (2001: 210). The increasing number of
suicides by young prisoners3?, the overcrowded prisons and the inhumane conditions to
which young people and children are subjected, the high rates of reoffending and the
rising costs of incapacitation as a policy and a philosophy for crime control are some of
the factors that populists quote in their search for more attractive solutions. Since most
governments are determined to cut down their national deficits by any means possible,
this presents a unique opportunity to rethink existing strategies within the criminal jus-
tice system.

The message from government, the media, and academia is that further spending on
imprisonment is not intended or indeed considered to be the right way forward at pre-
sent. Lacey noted: “Given the government's competence in managing the economy is...
key to their electability, even those of us who see the issue in terms other than the purely
economic must surely acknowledge the importance of pressing home the message that
increased prison spending is a form of fiscal mismanagement™ (2008: 28).

RJ appeals to the contemporary politician.

A collective feeling of acceptance of a non-punitive response to crime is gradually being
developed, while on an individual basis we are slowly becoming more honest about what
matters for victims and offenders, particularly if we have been touched by crime. The
interest of the UK coalition government in R] may present its proponents with a unique
opportunity to take the debate on its implementation forward.

RJ in prisons is widespread but piecemeal, inconsistent and sometimes invisible. It is also
characterised by numerous implementation barriers and definitional ambiguity. However,
these problems are not insoluble. In fact, what seemed to be consistent throughout our
research was the absence of institutional opposition and philosophical doubt about RJ's vi-
ability and applicability in prison settings, as Guidoni (2003), Immarigeon (1999) and others
supported. More importantly, case studies suggest that certain best practices have already
been successful in overcoming these challenges. Whether their success and lessons are
replicable or not is indeed a matter of debate and further research.

This paper also argues that the practices of R and imprisonment are not in opposition,
despite belonging to two different schools of thought. The paper also endorses the idea of
“restorative punishment” and rejects the proposition that RJ can only be approached as an
abolitionist concept. It therefore places its investigation in the pool of research that aim to
experiment with the application of the principles of RJ within prison settings.

Stoke Health YOI in Shropshire on 20 December 2010. He was serving a 20 month sentence for assault.
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In our attempt to construct a clearer picture of RJ in the secure estate, we became scep-
tical of codification projects that saw various programmes labelling themselves as “restora-
tive justice”. The research pointed towards a more simplified way of identifying R) practices
in the prison estate claiming that programmes can either be “preparatory” or “delivery”.

The qualitative data also illustrated the malleability and fluid nature of R}, both in the prison
and community settings context. The difficulty to pin down RJ practices was thought one
of the key reasons they remain largely in the shadow of research and evaluation. On the
other hand, RJ's ad hoc and local nature is believed to be a key ingredient of its success.

Despite encouraging findings recorded by the limited extant literature on RJ's impact on
young prisoners, offenders and the community, doubt remains in relation to its ability and
viability as a mainstream policy.

Increasing pressure is put on governments to reduce the financial cost of imprisonment
and recidivism. The belt-tightening in public spending presents RJ with a chance to test its
cost-benefit analysis. The scarce evidence seems to be encouraging, but the lack of hard
data remains. This is particularly true for RJ practices within prisons and the juvenile secure
estate. A key concern that arose from the study is that RJ may be picked up as an alternative
practice for its seemingly low cost and not really for the depth of its values and practices.

There was consensus among the interviewed practitioners that this could lead to quick fix
policies, a lack of a coherent and long term strategy and high expectations.

Criticism has already been made of the way cuts are being carried out in the prison service.
“We have grave concerns about the impact of efficiency savings on practice at the frontline
for both prisons and probation, which will undoubtedly undermine the progress in perfor-
mance of both services” (Justice Committee 2010: 10).

In developing a strategy for RJ's implementation in the prison estate, a clear understand-
ing and a mutual agreement between RJ practitioners, politicians and researchers must be
reached as to where resources will need to be focused.

The shrinking state and the reduction in available public services also present an opportuni-
ty for the voluntary sector. They also give a reason for mobilising communities. Scepticism
remains, however, as to the motives that lead to social policy reform and the engagement
of civil society.

In addition, knowledge about the voluntary sector’s role in crime control is principally
based on anecdotal evidence and only rarely are scientific studies published on its contri-
bution and evaluation. The infrastructure for developing such knowledge is absent while
academia itself needs to develop its thinking even further in the development of clearer
goals of research for RJ. If the RJ rhetoric is to be taken forward, researchers should not just
focus on matters of immediate policy and practical relevance. Instead, a broader academic
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agenda is proposed. Distance will need to be taken between the goals of R) and the goals
of academic research.

Furthermore, the government’s emphasis on locality favours RJ. However, it is rather
questionable whether a solution promoted through a national strategy may be able to
accommodate the nuances characterising local communities and the groups populating
them. The interviewees agreed that, although a policy lead is needed from the centre, “any
strategy that is too prescriptive will fail”. The interviewed practitioners pointed out that the
RJ ethos will need to be maintained; any other goals will need to be re-evaluated, they said.
Moreover, they all seemed to agree that such a strategy should not be put on the statute
but should seek cross party political support and long term commitment.

As expressed in other works, one of the biggest strengths of R} is the passion and com-
mitment that exists among mediators and RJ practitioners (Gavrielides 2007). Meanwhile,
Braithwaite (2002) warned that if this passion is tampered with, there is a real danger
that R] may lose its authenticity. The study continues to be sceptical about top down ap-
proaches that attempt to define the future of RJ in the UK. The study also remains dubious
about the reasons that drive current legislative and institutional proposals for a change in
the philosophy and practice of sentencing and crime control.

5. Key Recommendations

4 Definitional challenges: Since its inception, restorative justice has been faced with
definitional ambiguity. In drawing a conclusion for our understanding of restorative
justice in the secure estate, care needs to be taken not to raise false expectations.
The extant literature and our fieldwork findings seem to suggest that personable
and dynamic nature of restorative practices require us to think about their clas-
sification in a manner that is consistent with the notion's continuously evolving
character. Restorative practices tend to change depending on levels of awareness,
intentions, obstacles and popular culture. Their quality is inconsistent and their out-
comes vary. A fixed delineation of restorative justice is not advised.

» Philosophical challenges: Caution must be taken while assessing what makes re-
storative justice practices work in a different philosophical environment such as pris-
ons. The notion of “restorative punishment” developed by Gavrielides (2005) entails
pain and has severe consequences for the offender. It may provide the “philosophi-
cal bridge” between restorative justice and incapacitation. Further development of
restorative justice theory is needed.

4 Research challenges: The obscurity, ad hoc nature and short life of many re-
storative practices in prisons render quantitative studies impossible. Moreover,
mapping exercises become very quickly out of date,and evaluations tend to be
influenced by pre-defined targets that are not necessarily aligned with the vision
of restorative justice. Qualitative research is recommended as the best research
strategy for similar future projects. Despite its limitations, qualitative research
must be accepted as the best research strategy for unravelling complex issues
relating to the application of restorative in prison settings.
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Strategy design & implementation: A strategy for the implementation of re-
storative justice in the juvenile secure estate and prisons is long overdue. The
latest policy and legislative changes provide a unique opportunity that should
not be missed. However, in developing a national strategy a clear understand-
ing and a mutual agreement between restorative justice practitioners, politicians
and researchers must be reached as to where resources will need to be focused.
Implementation must also be measurable. The auditing and the development of
self-assessment tools are structures that do not need to be reinvented, but simply
capitalised through the adaptation of inspection standards and existing processes.
“The Big Society™ The shrinking state and the reduction in available public
services also present an opportunity for the voluntary and community sector.
They also give a reason for mobilising communities. In implementing a strategy
for restorative justice, the “open market/partnership” model was supported by
the research which defined it as the joined up working between voluntary, civic
society, private, community and public sector bodies in developing, delivering,
and evaluating restorative practices. However, knowledge about the voluntary
sector’s role in crime control is principally based on anecdotal evidence and only
rarely are scientific studies published on its contribution. The infrastructure for devel-
oping such knowledge is absent while academia itself needs to develop its thinking
further. Scepticism also remains as to the motives that lead to the engagement of
civil society.

Reconciling the local with the global: The government's emphasis on local-
ity favours restorative justice. It is questionable whether a solution through a
national strategy alone may fulfil the challenges faced by local communities.
The interviewees agreed that although a policy lead is needed from the centre,
“any strategy that is too prescriptive will fail”. The interviewed practitioners also
pointed out that the restorative justice ethos will need to be maintained; any
other goals will need to follow.

The restorative justice movement: This research reiterates that one of the big-
gest strengths of restorative justice is the passion and commitment that ex-
ists among its practitioners. Given the many policy, legislative and institutional
changes that are taking place, let it be a warning that if this passion is tampered
with, there is a real danger that restorative justice may lose its authenticity and
grass roots origins. This study continues to be sceptical about “top down ap-
proaches” that attempt to define the future of restorative justice. The study also
remains dubious about the reasons that drive current legislative and institutional
proposals for a change in the philosophy and practice of sentencing and crime
control. It is recommended that the bottom up, community structure of restora-
tive justice practice, its focus on locality and the underlying values that character-
ise its core ethos are maintained and respected by government, funders, policy
makers and stakeholders particularly when introduced in the structured context
of the prison estate.
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Arthur Hartmann', Marie Haas?, Felix Steengrafe’,
Judith Geyer*, Tim SteudeP and Pinar Kurucay®

PRISON MEDIATION
IN GERMANY

A- Introduction

1. Introduction

Restorative Justice (RJ) approaches have become more im-
portant as models for dealing with crime during the last two
decades (Domenig, 2011, pp. 24 ff.; United Nations, 2006, p.
5). On the European level, this is reflected in several regula-
tions and guidelines as well as in the European Charter of Fun-
damental Rights (Willemsens 2008). The application of me-
diation is recommended even for dealing with conflicts within
the prison system (Council of Europe, 2006, Rec. 56.2, Rec.
70.2). At the level of (European) nations, we also find a steadily
growing number of criminal justice systems that integrate al-
ternative approaches to combat crime, such as victim-offend-

at the University of Applied Sciences in Public Administration, arthur.
hartmann@hfoev.bremen.de, www.ipos.bremen.de
2 Marie Haas, B.A. Marie.haas@hfoev.bremen.de
3 Felix Steengrafe, Rechtsreferendar Felix.Steengrafe@hfoev.bremen.de
4 Judith Geyer, B.A. Judith.geyer@hfoev.bremen.de
5  Tim Steudel, Assessor Juris sociologist,
steudel@toa-bremen.de; www.toa-bremen.de
6  Stud. Soz. Pinar Kurucay, www.ipos.bremen.de

205



er-mediation (Aertsen, 2004, p. 9). The adoption of victim-offender-mediation, particularly in
the field of diversion, has proved of value in Germany, too, so that regulations were included
in the JGG (Juvenile Court Act), StGB (penal code) and StPO (code of criminal procedure). In
Bremen, victim-offender-mediation can also look back on a long tradition; its far-reaching pos-
sibilities are reflected in, for instance, the “Richtlinie zur Férderung des Tater-Opfer-Ausgleichs
im Lande Bremen” (guideline to promote victim-offender-mediation in the Federal State of
Bremen), implemented on 16" November 2010. There are comparable guidelines in other
Federal States, too. The idea to implement elements of Restorative Justice in the prison system
too can be seen as a result and logical continuation of these developments.

Naturally the ideas and principles of Restorative Justice, as with those of “volunteerism
instead of enforcement”, “inclusion instead of exclusion”, and “compensation instead of
repression” seem to antagonise the “usual” structure of the prison system. Attempts to
implement Restorative Justice in the prison system are moreover exposed to the suspicion
of legitimising a repressive system instead of forcing back or even conquering the system.
On the other hand, it is one of the main principles of Restorative Justice that priority is
given to the needs of the victims (Zehr & Mika, 1998). There are high-profile crimes that
are avenged with prison sentences, which can antagonize a diversion process for several
reasons. The traumatisation of the victim can, for example, block any contention with the
offender. However, due to the severity of an offence, a public, symbolic condemnation
through the conviction can be in the victims” and the public’s interest; a prison sentence is
sometimes a last way out if the offender is not willing to accept responsibility for his crime.
But after a while the needs of the victims, of the community and of the public can develop
into the direction of reconciliation (Van Ness, 2006, p. 312). Today there are numerous
examples of such situations (Marién, 2010; Van Droogenbroeck, 2010; Van Ness, 2006,
p. 312). The transferability of the above described insights into the German prison system
have been tested within the context of a model research project.

A special impetus to this project was the large-scale research project by Cambridge Uni-
versity, which was financed by the British Home Office (Shapland et al. 2008a and Shapland
2008b). On the basis of an experimental research design, a significant reduction in recidivism
could be established in a sample that had experienced Restorative Justice programmes com-
pared with a control sample. All offenders studied were male adults who had committed
serious offences. The study was based on three projects that were financed by the British
Ministry of Justice within the framework of the Justice Research Consortium. Among these
projects there was also the Thames Valley Prison Project, in which conferences were used to
prepare violent offenders before being discharged from prison. Here the recidivism frequency
two years after the discharge was an average of 1.39 vs. a frequency of 2.06 within the control
sample. This means a reduction in the recidivism frequency of almost 33 percent, which, due
to the random allocation to both sample groups, cannot be ascribed to selection effects. Tak-
ing this in isolation, this effect was not actually statistically significant, because the conferences
sample only had 52 and the control-sample had only 42 respondents. However, in the context
of the overall study, integrating all projects, the effect proved to be significant. Additionally the
studies show high levels of satisfaction among victims and offenders who participated in the
conferences (Shapland et. al., 2008a, p. IV, 27; Shapland et. al., 2007).
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Finally the current situation in Germany gave rise to participation in this international
project. On the one hand, in 2006 the legal situation concerning prison legislation changed
fundamentally in Germany due to the so-called “Foderalismus-Reform“(see part B). The
legislative power was shifted from the federal government to the federal states (“Lander™).
Due to that, new youth custody laws were established in all 16 states by 2008. The regula-
tory content of the norm, as well as its consequences for an implementation / realisation
of Restorative Justice and victim-offender-mediation, was to be analysed. The development
regarding the laws for the adult prison system proceeded less rapidly but here a sustainable
change is in progress, too.

Above all the German prison system was shattered by some
very severe offences that happened amongst prison inmates.
The cruel killing of a 20-year-old inmate by his fellow inmates,
which happened in the prison of Siegburg, shall be instanced
here (Steinberger, 2006). Such terrible incidents show the
necessity to improve the situation in prisons in a number of
ways. One of these improvements should be at least to try
to establish non-violent conflict-resolution schemes within the

prison system.

The German contribution to this international project thus includes three main elements:

4 first, the analysis of the legal situation for the implementation of Restorative
Justice in German prisons, which has been rather confusing since the “Foderalis-
musreform” (see part B in this report), and the research and analysis of examples
for the implementation of RJ projects in the German penal system (see part C
in this report).

» second, an examination of the chances of a broad implementation of RJ in Ger-
man prisons. This should be achieved through a survey of prison staff regarding
their attitudes towards and assessments of RJ (see part D in this report).

4 third, the implementation of a model project for victim-offender-mediation in
the prison in Oslebshausen, which is the prison for juvenile and adult inmates of
the Federal State of Bremen. The mediation service for this model project was
provided by the NGO “Tater-Opfer-Ausgleich Bremen eV.” (victim-offender-
mediation association Bremen). The model project was evaluated by the “Hoch-
schule firr Offentliche Verwaltung Bremen — University of Applied Sciences in
Public Administration Bremen)” (see part E in this report). The evaluation of
the model project is — among other approaches — based on interviews with the
imprisoned offenders and their victims who took part in the victim-offender
mediation within the frame of the model project (see part F in this report).

On this basis all findings will be summarised in the last part of this report (see part G in
this report).
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B- JURIDICAL BASIC CONDITIONS

1. Introduction

In the following part, the juridical basic conditions that allow victim-offender mediation and
other instruments of Restorative Justice, for example, family group conferencing and circles,
during imprisonment in Germany will be explained. These opportunities have been created
since 1990, first in the youth criminal law and later also in the criminal law for adults and in
the criminal procedural law. With the first amending act of the Juvenile Court Act of 30
August 1990, federal law gazette | p. 1163, sec. 10 paragraph 1 No. 7 JGG and sec. 45
paragraph 2 sentence 2, the Juvenile Court Act was reformed and thus R] was introduced
into juvenile criminal law. In criminal law for adult offenders, R] was introduced by the Act
against Crime of 28" October 1995, federal law gazette | p. 3186, so sec. 46a Criminal
Code with a legal definition of “Tater-Opfer-Ausgleich™ in Ziff. 1. “Tater-Opfer-Ausgleich™ is
normally translated as “victim-offender-mediation”, but the legal definition of “Tater-Opfer-
Ausgleich” does not require a mediation setting, although there is a widespread practice
of victim-offender mediation in the legal frame of “Tater-Opfer-Ausgleich”. Finally “Tater-
Opfer-Ausgleich” was specifically regulated in sec. 155a and sec. 155b StPO — Code of
Criminal Procedure. These regulations were introduced by the Act of 20" December 1999,
federal law gazette 1999 | p. 2491. According to this regulation, the prosecutors and the
court are obliged to check the possibility of victim-offender mediation in every part of the
procedure. They also give permission for personal data to be passed to a victim-offender
scheme. Besides sec. 153a No. 5, StPO gives the opportunity to dismiss the procedure if
the offender seriously makes an effort in the field of victim-offender mediation.

These regulations contain the instruments which are typically used within the frame of
Restorative Justice (for more details see Hartmann, 2010, 125). Nevertheless, these regula-
tions concern the sentence, the opportunities to suspend a procedure and divert a case.
Another opportunity consists of using instruments of Restorative Justice within the scope
of probation (sec. 56 and 56B Criminal Code), or a warning with suspension of a sentence
(sec.59 and 59a Criminal Code). However, so far victim-offender mediation has been used
before, not during the execution of an imprisonment (Laubenthal 2008, Rn. 168). The
relevant legal regulations for custody and its expiry — consequently also for victim-offender
mediation during the custody — can be found in the Prison Acts. The following chapter is
designed to illustrate which opportunities for the use of RJ during a time in custody arise
on the basis of the Prison Acts.

2. Overview of the legal situation in Germany

Before the so-called federalism reform in 2006, the legislation competence for the prison
acts lay with the German Federation (Bund). Since the reform of 2006, the legislative
competence for the field of custody has been neither in the catalogue of the exclusive
legislative competences of the Federation (according to article 71, 73 of the Constitution of
Germany), nor among the competing legislative competences according to the articles 72,
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74 of the Constitution of Germany. As the legislative competence is in no way attributed
to the German Federation, article 70 paragraph 1 of the Constitution of Germany is valid.
According to this regulation, the federal states (Lander) have legislative competence. As
a result there are diverse Prison Law Acts. At the moment there are valid prison acts for
adult inmates from five federal states and one from the central state, because up to now
not all federal states have made use of their legislative competence. As such it is only the
states of Bavaria, Hamburg, Lower Saxony, Baden-Wurttemberg and Hessen which made
their own Prison Acts for adult inmates. In the remaining states, the Prison Law Act of
the German Federation (Bund) is still valid according to article 125 of the Constitution of
Germany (Sachs 2008, article 125 a Constitution of Germany, para 1). In August 2011 Ber-
lin, Bremen, Brandenburg, Mecklenburg-West Pomerania, Rhineland-Palatinate, Saarland,
Saxony, Saxony-Anhalt, Schleswig — Holstein and Thuringia published a common model
prison act on which they intend to orientate their respective legislation.

The legal situation in custody for juvenile inmates is different. In the meantime, all fed-
eral states (Lander) have passed their own prison acts for juvenile inmates.

3. Constitutional-juridical aspects

The rehabilitation of criminal offenders is one of the most important aims of custody due
to constitutional law. This can already be deduced from the “Lebach” case of the Federal
Constitutional Court of 5" March 1973 (Laubenthal 2008, Rn 143). Furthermore, the court
stressed that rehabilitation depends on the offender as well as on the prison.

The aim of rehabilitation results — from a constitutional-juridical view — from human
dignity according to article 1 paragraph 1 Constitution of Germany, from the social state
principle referred to in article 20 paragraph 1 Constitution of Germany, and from the
fundamental rights of the prisoner (BVerfGE 35, 202, 235; Laubenthal, 2008, para. 144).

To reach the aim of rehabilitation, support by the state as well as by society is necessary.
The convicted offender must not be an object of repressive imprisonment (Laubentahl
2008, Rn 144). Often — as the Federal Constitutional Court in 1973 argued — a perfect
rehabilitation fails due to the disregard and rejection of the offender by society. This can
cause social isolation (BVerfGE 35, 202, 236). Therefore, it is an assignment of custody
to counteract such a development, if possible. In consequence, as far as instruments of
Restorative Justice can contribute to rehabilitation, there are good reasons to see it as a
constitutional-juridical duty to use these instruments.

There are also limitations to the use of repressive imprisonment to achieve social im-
provement (Kaiser & Schéch 2003, §6 Rn 13). The state is not allowed to use force to edu-
cate the convicted persons to become orderly “model citizens”. Rehabilitation measures
are only acceptable when they do not aim further than the goal of avoiding further criminal
offences (Arloth 2011, § 2, para. 7; Kaiser & Schoch 2003, § 6 para. 13). This principle limits
the rehabilitation measures admissible. The measures which support rehabilitation should
encroach upon the rights of the prisoner only to a minor degree and should at best be
voluntary.
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Article 20 paragraph 1 Constitution of Germany guarantees social participation by the
citizens (“Sozialstaatsprinzip”). The state — in each of the three powers — must therefore
take account of the aspects of rehabilitation with its decisions. This is valid for the legislation
as well as for the organisation of the custody (Laubenthal 2008, para.145), so that custody
has to be applied in a form which promotes rehabilitation (Laubenthal 2008, Rn 145). In
this respect the constitutional law also limits the power of the federal states in terms of
legislation and practical management of custody. As far as RJ serves this constitutional aim
of social participation, it has to be taken into account, namely in the field of legislation as
well as in the field of legal reasoning and legal practice.

4. Juridical regulations of the custody for adult inmates

4.1. Prison Act of the German Federation (Bund)

The Prison Law Act of the Bund (StrafvollzG of the German Federation) was passed in
1976 and has been in force since 1°tJanuary 1977. According to sec.1 StrafVollzG, it is valid
for imprisonment in prisons. The StrafVollzG was most recently amended by sec. 2 of the
modification law of 29" June in 2009.

4.1.1. The aim of custody according to sec. 2 Prison Law Act of the German Federation
(Bund)

According to sec. 2 Prison Law Act on the one hand, custody has to serve the rehabilitation
of the prisoner and, on the other hand, has to protect society from other criminal offences
(Kaiser & Schoch 2003, § 6 Rn 8). Rehabilitation is one of the central aims of custody and
serves at the same time a positive special preventive role (Kaiser & Schéch 2003, § 6 Rn
10; Arloth 2011, §73, Rn 10; BVerfGE 45, 187, 258). Restorative Justice can be seen as an
essential element for the realisation of these aims (Kamann 2008, Rn 255). R is a social
performance of the imprisoned person, during which he or she can reflect what the victim
may have experienced as a result of the criminal offence and what damage and suffering
the action caused the victim (Kaiser & Schéch 2003, § 6 Rn 12). Empirical research points
to the fact that R) exerts a favourable influence on rehabilitation (Shapland et. al. 2008a, pp.
IV, 28, 40). Furthermore, according to sec. 4 paragraph 1 Prison Law Act, a commitment
and involvement by the prisoners should be sparked. This could be achieved through the
use of Restorative Justice in an exemplary manner.

Custody should only be a last resort (“ultima ratio”). The proportion of imprisonments
amongst all sentences has only been about five to seven percent since the 1970s. If, in a
certain case, the use of custody is necessary as a final option, the correctional service has
the duty to use all measures that can help to reintegrate the offender into society as quickly
as possible (Kaiser & Schoch 2003, § 6 Rn 12). Since restorative justice has to be regarded
as a chance of rehabilitation, the correctional service has to take R into account.
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4.1.2. Help during the custody referred to sec. 73 StrafVollzG

By this legal regulation, aid to self-help should be offered to the imprisoned person. The in-
stitution should therefore stimulate and motivate the inmates whenever RJ seems possible
(Arloth 2011, §73, Rn 1). Victim-offender-mediation and, even more, conferences offer a
chance for the prisoner to regulate existing claims for compensation with the injured per-
son and prepare for his/her living conditions after their discharge, and his/her relationships
with family, friends and the social environment. Sec.73 StrafVollzG also contains aspects of
social reintegration after the custody. The norm justifies the claim of a prisoner for social
support, but the correctional service has a scope of discretion in which way this support
can be provided (Calliess & Muller-Dietz 2008, §73, Rn 1; so probably also Walther 2001,
p. 81). However, this discretion is bound by the legal concept of the norm. Hence, the dis-
cretion is under comprehensive judicial control (Peine 2008, Rn 227).

The text of sec. 73 Prison Law Act speaks of the reparation of the damage caused by
the criminal offence. However, damage means not only material but also, among others,
emotional damage. R] supports the reparation of all kinds of damage and promotes the
social ability and the social responsibility of inmates (Calliess & Mdller-Dietz 2008. §73,
Rn 3). Sec.73 Prison Law Act presupposes a claim by the prisoner for social support, but
actually the correctional service should support the prisoner in suitable cases (Arloth 2011,
§73,Rn 1).

Besides, the attention to and the mindfulness of the interests of the victim are among
the aims of treatment during custody. Furthermore, the prisoner should be prepared for
a life under his/her own responsibility and freedom, which he/she should live in a socially
adequate and acceptable manner, which means in compliance with the laws, needs and
requirements of society (Best 2009, § 73, para. 6). Apart from the material reparation,
sec. 73 Prison Law Act therefore also covers also victim-offender mediation and other
procedures of Restorative Justice, such as conferences (Arloth 2011, §73, Rn 5). This inter-
pretation approximates that the correctional service — apart from in atypical cases — has to
support the use of R] with the aim of comprehensive reparation of the damages.

4.1.3. Result

As such, R] can be tied to sec. 73 Prison Law Act and can be realised on this legal basis.
The discretion of the correctional service is restricted in this way, particularly as RJ also
promotes the aims of sec. 2 Prison Law Act.

4.2. Regulations of the federal states
After the federalism reform of 2006, the federal states have availed of their legislative
competence and can implement their own legal regulations according to article 70 para-
graph 1 Constitution of Germany. The federal states have partly used their new legislative
competence. :

Only some of the federal states have taken advantage of this opportunity so far. How-
ever, it can be said that, based on the current laws of the federal states and of the federa-
tion, victim-offender mediation can be carried out at the penal stage in all of the federal
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states. The basis of this is found in the legal order of the federal state in question as well
as in the constitution of Germany and the constitutions of the federal states. In addition,
based on the constitution and certain legal regulations, it can also be said that, in cases
where victim-offender mediation or other Restorative Justice approaches are appropriate,
the penal institutions have an obligation to support these measures.

In the frame of the MEREPS-project the legal situation in each of the federal states was
analyzed for juvenile and adult inmates. Here we have to take into account, that the space of
a publication is limited and the majority of readers may not be interested in the peculiarities
and specific characteristics of each of the German federal states. Therefore we will present
in the following sections the locations of the project and therefore the laws that are relevant
in the federal state of Bremen in this field. Beyond that we give comprehensive summaries
on the legal situation in the other federal states in prison laws for juveniles and adults.

4.2.1. The (model) Prison Act (LStrafVollzG)

On 23 August 2011 the federal states of Berlin, Bremen, Brandenburg, Mecklenburg-
West Pomerania, Rhineland-Palatinate, Saarland, Saxony, Saxony-Anhalt, Schleswig — Hol-
stein and Thuringia presented a model prison act which is to become a basis for the Prison
Acts of these federal states. In these federal states the above mentioned Prison Law Act of
the German Federation (Bund) is valid till the model Prison Act (LStrafVollzG) is set into
force by the parliament of the respective federal state.

In sec. 2 Prison Law Act, the aim of custody and the duties of prison staff and inmates
are set out. According to sec. 2 para. 1 LStrafVollzG, the aim of custody is to enable
the prisoner to live a life in social responsibility. The rehabilitation of the inmates is also
a further aim (justification of the LStrafVollzG, p. 61), with the already above discussed
consequences for support for Restorative Justice by the correctional services. A further
assignment of custody is the protection of the society from further criminal offences
(LStrafVollzG, p. 67). The whole execution of a sentence has to be orientated to these
aims (LStrafVollzG, p. 63).

Restorative Justice confronts the prisoner with his/her criminal offence. He/she has to
accept responsibility and is confronted with the view of the victim. This can influence the
decision of the offender to lead a socially adequate life in the future. This would come up
with the aim mentioned in clause 1, as well as the preventive purpose of clause 2. Hence,
RJ is able to promote the aims of custody.

Sec. 3 Model Prison Law Act contains the principles of the arrangement of custody.
According to sec. 3 paragraph 1 Model Prison Law Act, the correctional service has to
encourage prisoners’ reflection on their criminal offences and the consequences of the
offence for the victims. Within the scope of Restorative Justice, the prisoner must neces-
sarily deal with the views of his/her victim, with the damage, injuries and suffering and,
finally, with the needs and claims of the victim resulting from the offence. There is hardly
any other measure with which the correctional service could achieve the aims of custody
better than with support by Restorative Justice. This alone is a good reason to justify an
obligation of the custody service to support RJ.
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The prisoner cannot derive those rights from sec. 3 Model Prison Law Act which
are directed at the correctional service (justifications of the LStrafVollzG, p. 68), and the
prisoner cannot judicially enforce the support of Restorative Justice in his/her individual
case on this legal basis.

During the first eight weeks of imprisonment, every prisoner has to pass through a
diagnosis procedure and then an execution plan has to be made. According to sec. 8
paragraph 1 sentence 2 Model Prison Law Act, the correctional service has to point out
every required measure for achieving the aims of custody for the particular prisoner.
Besides these necessary measures, other measures can be recommended.

The mandatory content of the execution plan can be deduced from sec.9 Model
Prison Law Act. According to sec. 9 paragraph 1 No. 18 Prison Law Act, the execution
plan has to specify in which way the damage to the victim should be compensated.

Restorative Justice can result in a compensation of the criminal offence in material as
well as in immaterial ways. It is therefore a suitable measure in terms of sec. 9 paragraph
1 No. 18 Model Prison Law Act. Hence, the victim-offender-mediation is also part of the
execution plan according to sec. 8 Model Prison Law Act. However, referring to sec.9
Prison Law Act, there is a ranking among the different measures. As per sec. 9 paragraph
1 No. 5to 10 Model Prison Law Act, those measures which are necessary because of the
results of the diagnosis procedure for the realisation of the aim of the purposes of sec.
2 Model Prison Law Act must be particularly stressed and have priority compared with
all other measures. Victim-offender mediation is not included in the circle of measures,
since it can be recorded in the execution plan within the scope of sec. 9 paragraph 1 No.
18 Model Prison Law Act.

As per sec. 5 paragraph 2 Model Prison Law Act, the imprisoned person should be
motivated by the correctional service to compensate material as well as moral damage
caused by the offence. According to the rules of the administrative law, which are also
valid for custody, the formulation “should” expresses a bound discretion (Peine gen.
VerwR, para. 212; Maurer, Allgem. VerwR, §7, para. 11). The correctional service is there-
fore obliged, according to sec. 5 paragraph 2 Prison Law Act, to motivate the imprisoned
person to compensate material and moral damage.

Though Restorative Justice and victim-offender mediation are not explicitly men-
tioned in sec. 5 paragraph 2 Model Prison Law Act, there are only a few other measures
which are as capable as RJ to promote compensation for material and moral damage.
This is also recognised in the juridical literature (BT-Drs. 12/6853, 21; Fischer, Criminal
Code, §46 a, para. 2 and the following; Réssner & Krampfer in: Dolling & Duttge & Rdss-
ner, Criminal Code, §46 a, para. 1 and 9; Lackner & Kuhl, Criminal Code, §46 a, para. 1;
Streng in: Kindhauser & Neumann & Paeffgen, Criminal Code, §46 a, para. 4; Theune in:
Leipzig comment, Criminal Code, §46 a, para. 9). The justifications to sec. 5 paragraph 2
Model Prison Law Act also point to victim-offender mediation. Of course, the law gives
the opportunity to use other measures besides victim-offender mediation. This includes
other instruments of RJ such as conferences or circles.
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5. Juridical regulations for the custody of juvenile inmates

5.1. Legal-historical development

214

The separation of the custody of juveniles and of adult inmates
was first introduced in the Imperial Criminal Code of 1871, but
this regulation found no broad application in practice (Lindrath
2010, p. 18). The first specialised prison for juvenile inmates was
put into service in 1912 (Lindrath 2010, p. 19). The separation
of juveniles and adults in custody therefore can look back on a
long tradition in Germany:. It still is a dark chapter of German
legal history. In the time before 1977 no legal regulations ex-
isted for custody. This lack of regulations was unconstitutional,
as the Federal Constitutional Court demonstrated in the judg-
ment of 1972 (Federal Constitutional Court of the 3/14/1972,
file number: 2 BvR 41/71). Since the Prison Law Act of 16"
March 1976, federal law gazette. | p. 581, p. 2088, in force since
It January 1977, custody is requlated by a law. The Prison Law
Act regulates custody for adults; it is valid only partially for the
custody of juveniles. The Juvenile Court Act (JGG) also contains
only a few regulations for custody. An analogous application of
the norms of the Prison Law Act was not possible. An analo-
gous application of regulations needs an unintended regulation
gap as a precondition. However, sec. 176 and 178 Prison Law
Act show that there is no unintended regulation gap, as it was
intended by the legislator that the other regulations of the Pris-
on Law Act should not be valid for juvenile inmates. (Goerdeler
& Polléhne 2007, p. 59).

These missing regulations for youth custody was declared
unconstitutional by the Federal Constitutional Court in 2006
(Federal Constitutional Court 31t May 2006, file number: 2
BvR 1673/04; 2 BVR 2402/04, para. 36; Goerdeler & Polléhne
2007, p. 55). This legal situation was not compatible with the
basic requirements of a state under the rule of law. After all,
juveniles possess fundamental rights, and interventions in their
fundamental rights also need legal requlation (Federal Consti-
tutional Court, 31t May 2006, file number: 2 BvR 1673/04;
2 BvR 2402/04, para. 67; Goerdeler & Polléhne 2007, p. 58).
Although these problems had been discussed in the literature
long before the judgment of the Federal Constitutional Court.
the legislator did not achieve a Youth Prison Law Act until
the federalism reform in 2006. With the federalism reform of




2006, the federal states received the legislative competence for
custody. All federal states therefore had to create legal requla-
tions for juveniles in custody in a short time.

Since 15t January 2008 16 different Youth Prison Law Acts exist, which are explained in the
following paragraphs.

5.2. Special constitutional standards for custody of juvenile inmates

Legal regulations have to take the differences between juveniles and adults into account.
These differences derive from the development of juveniles that is still continuing as re-
gards biological, psychological and social aspects (Federal Constitutional Court, 31t May
2006, file number: 2 BvR 1673/04; 2 BvR 2402/04, para. 50). This development contains
stress potential due to insecurity, difficulties in adapting and their relations with older or
socially accepted people. Behaviour patterns that juveniles adopt during this time are often
learnt from adults. From a socially adequate perspective, this conditioning can be positive
as well as negative. As such, the surroundings in which young people live and grow up
is especially important: imprisonment can therefore be only a last resort (“ultima ratio”)
(Federal Constitutional Court, 315t May 2006, file number: 2 BvR 1673/04; 2 BvR 2402/04,
para. 50; Goerdeler & Pollahne 2007, p. 60). Juveniles usually do not plan the future like
adults, but live mainly from day to day (Walkenhorst, 2010, pp. 22. 26), and juveniles
usually suffer more from being separated from their social surrounding and can accept
loneliness less easily than adults (Federal Constitutional Court, 315t May 2006, file number:
2 BvR 1673/04; 2 BvR 2402/04, para.54). For these reasons, only six to seven percent of
all convicted juveniles are sentenced to serve term of imprisonment (Walkenhorst, 2010,
p. 22). If imprisonment seems to be necessary, it has to be as brief as possible. On average,
the confinement amounts to 13 months for male juveniles and to 8.5 months for female
juveniles (Walkenhorst, 2010, 22, 24).

5.3. Regulations of the German Federation with significance for the custody of
juveniles

The Code for Social Affairs (SGB) VIII has to be mentioned here. According to sec. 1 para-
graph 1 SGB VIII, every young person has the right to education and the development of
an independent personality capable of living according to the standards of society. Accord-
ing to sec. 7 paragraph 1 No. 4 SGB VIII, young people are those who have not yet com-
pleted their 27" year. Sec. 1 paragraph 1 SGB VIl is also valid for juveniles in custody. These
are not excluded from the scope of application in sec. 6 SGB VIII either, so the regulations
of the SGB VIl are also to be applied to them.

Every juvenile has a right to receive education, as far as this is suitable and necessary
for his/her development as per sec. 27 paragraph 1 SGB VIII. Nevertheless, it is doubtful
whether the applicability of sec. 27 paragraph 1 SGB VIl is abandoned by the regulations
of the Juvenile Court Act. Basically both laws pursue different aims. The criminal law for
juveniles serves mainly as a sanction system. The SGB VIl ensures the right of the youth
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to receive welfare and social benefits (Wiesner, 2011, Before §27, para. 46.) . The sanction
after a criminal offence can have the character of “education rules” according to the regula-
tions of the JGG. With the First Juvenile Court Amendment Act, the legislator intended to
incorporate welfare services for juveniles into the criminal law for juveniles in a better way
(BT Drs 11 /in 5829, page 11). According to sec. 27 paragraph 1 SGB VIII, a right to claim
for assistance from the state exists (Kunkel, 2011, § 27 para. 15). This right could also be
there during the time of custody. If such a right existed, a measure would have to be taken
in the event of a claim. Victim-offender mediation is not in the range of measures regu-
lated in sec. 28 to sec. 35 SGB VIII. Nevertheless, the enumeration of the measures in the
law is not a conclusive enumeration, which arises from the legal formulation “in particular”
(Sec. 27 paragraph 2 p. 1 SGB VIII; Kunkel, 2011, §27 para. 29). It is therefore justifiable
that victim-offender mediation and other instruments of RJ can be valued as a form of as-
sistance on the legal basis of the so-called innovation clause sec. 27 paragraph 2 S. 1 SGB
VIII, although they provide not only help and support for young offenders, but also for vic-
tims (Kunkel, 2011, §27 para. 29). According to SGB VIII, the youth welfare department is
responsible for these measures (Kunkel, 2011, §27 para. 29), while according to the Prison
Acts for juveniles, the correctional services of the federal states are responsible. This leads
to difficult competence questions that cannot be discussed here.

5.4. The legal regulations in the federal states

Due to the legislative competence of each federal state according to article 70 paragraph 1
of the Constitution of Germany, there are 16 different Prison Law Acts for juveniles

In the following sections, we will briefly introduce the laws that were relevant from the
perspective of our study, as well as the options offered under the law for victim-offender
mediation and for the implementation of other RJ approaches.

5.4.1.

Performing victim-offender mediation in the penal stage is permitted in all of the federal
states. Each federal state has enacted its legislation such that, in addition to victim-offender
mediation, other Restorative Justice approaches, such as conferencing, are also possible. In
all the federal states, implementation is carried out from a pedagogical perspective and is
focused on re-socialisation in order to prevent the commission of any further crimes. As
such, victim-offender mediation offers a chance to transmit non-violent conflict resolution.
In addition, each federal state focuses on supporting the gaining of insight into the victim's
perspective and dealing with the consequences of the offence on the victim. This can
also be implemented within the framework of preparation and implementation of victim-
offender mediation. In addition, inmates should be educated towards making reparations,
which should be used a means for supporting their re-integration into society. These ex-
pectations can also be productively connected with victim-offender mediation, while con-
ferencing can offer perhaps even more advantages, as it involves several support persons
on the sides of both the victim and the offender. In conclusion, many factors promote the
possibility for the offender to meet with his or her “actual” victim, and these aims add es-
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pecial substance and seriousness. Taking into account all legally prescribed aims and tasks,
it is difficult to imagine any individual measure that could have an effect as comprehensive
as that of victim-offender mediation.

From the perspectives of this study, the legal regulations do not extend to a broad
scope. Instead, they cover details and identify what are considered as central questions. In
certain federal states, the regulations are so clear and binding that there are only a few pos-
sible cases in which inmates are not to be encouraged to engage in victim-offender media-
tion or other similar measures. Furthermore, the legislation in each federal state stipulates
that each case must be carefully examined and considered in order to determine whether
such initiatives are necessary in order to reach the penal objectives and for the optimal and
comprehensive implementation of the legal regulations.

5.4.2. Bremen — Aspects of the Constitution of Bremenk

The Constitution of the Federal state of Bremen provides different educational aims in
its article 26. According to article 26 No. 1 Constitution of Bremen, education should
foster a mindset and attitude geared towards common sense which is directed upon re-
spect for the dignity of every person. Article 26 of the Constitution of Bremen refers not
only to education at school. This can be deduced from the systematic position of Article
26, because the state school supervision is ruled from article 28 of the Constitution of
Bremen. Nevertheless, Art. 26 does not constitute a fundamental right, but an aim of
the education, and consequently is to be considered by the state authorities regarding
their activities and decisions. The aims of Restorative Justice and victim-offender media-
tion are compatible with the mentioned aim of the Constitution of Bremen, because R/
and victim-offender mediation also foster an approach geared towards common sense
as well as the respect for the dignity and self-determination of victims and offenders. The
understanding of the consequences of criminal behaviour, the ability to settle conflicts in
a non-violent dispute, social peace and, most of all, reconciliation are promoted by RJ as
required by Art. 26 of the Constitution of Bremen. All state institutions have to consider
this in their activities and decisions.

5.4.3. The Bremen Juvenile Prison Act (BremJStVollzG)

According to sec. 2 Juvenile Prison Law Act, the aim of custody is to enable the prisoner
to live a life without further criminal offences and take social responsibility. A further aim is
the protection of society from further criminal offences. As already shown, victim-offender
mediation can serve both aims.

Following sec. 3 paragraph 1 Juvenile Prison Law Act, custody has to be executed in an
educational way. The prisoner should be enabled, according to his/her abilities and skills, to
live a life of social responsibility and to respect the rights of other persons. The correctional
service should stimulate an understanding of the consequences of the criminal offence ac-
cording to sec. 3 paragraph 1 sentence 2 Juvenile Prison Law Act. Victim-offender media-
tion and other methods are also compatible with this objective .
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According to sec. 5 Juvenile Prison Law Act, the abilities and skills of the offender should
be strengthened. Support and education should help to realise the aim of custody as far as
possible — as per sec. 2 Juvenile Prison Law Act. According to sec. 5 paragraph 3 Juvenile
Prison Law Act, the measures should motivate the imprisoned offender to acknowledge
his criminal offence and to recognise the causes and also the consequences of the offence.
Victim-offender mediation is eminently suitable for this objective.

A plan of action has to be prepared as per sec. 11 paragraph 1 Juvenile Prison Law Act,
which refers to a diagnosis procedure according to sec. 10 paragraph 2 Juvenile Prison Law
Act. The educational needs and other needs of the prisoner concerned have to be identi-
fied. The necessary content of the plan of activities results from sec. 11 Prison Law Act.
Aspects of the plan of action are also measures and offers in order to compensate for the
damage and violations caused by the offence. This results from sec. 11 paragraph 3 No. 10
Juvenile Prison Law Act. Victim-offender mediation can therefore be recorded in the plan
of activities.

According to sec. 8 Juvenile Prison Law Act, the correctional service should support the
prisoner in the process of solving social, economic and personal problems. The help applies
to “help to self-help”. In consequence, the inmates should be supported to become able
to organise their own affairs. This also concerns reparation for the material and immaterial
damage and violations to the victim. The correctional service “should” stimulate and enable
the imprisoned persons to settle their affairs. The formulation “should” means a bound
discretion in this respect for the correctional service..

To sum up for Bremen, the realisation of victim-offender mediation and other restora-
tive measures is legally possible during the custody of juveniles and it is compatible with the
assignments and aims of custody. There is therefore a duty for the correctional services to
take victim-offender mediation into consideration and to promote it, except in particular
cases for which other measures might be more suitable to achieve the legal aims of custody.

6. Juridical regulations for the custody of juvenile inmates

The prison laws for juveniles and adults do not differ in the em-
phasis they give to the reflection of the consequences of the
offence. The offenders should be stimulated to compensate the
material as well as immaterial and emotional damages the
victims have suffered. However, considering the human rights
and principles of the constitution financial reparation should not
interfere with rehabilitation. As such, the inmates are to be sup-
ported when dealing with these problems. However, the discus-
sion of the rulings of the prison laws clearly demonstrated that
it is mandatory to stimulate the inmates to reflect on the con-
sequences of the offence and to try to compensate the victims.
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C- PRACTICE OF RESTORATIVE JUSTICE
IN GERMAN PRISONS

1. Introduction

In Germany Restorative Justice is predominantly used as victim-offender mediation in cases
of diversion (Kerner & Eikens & Hartmann, 2011,14), though some projects have begun to
gather experiences with conferencing approaches (Hagemann, 2009). The research results
showed that some (pilot) projects in Germany exist that offer restorative measures in
prisons. Information on three projects could be gathered by telephone expert interviews,
which shall be explained in the following.”

2. Berlin: “Juridical mediation for conflicts in prison”

The pilot project “Juridical mediation in prison” of the Berlin District Court was carried out
from April 2009 until the end of March 2011 (homepage http://www.berlin.de/sen/justiz/
gerichte/kg/presse/archiv/20090409.1440.127687.html, last retrieval: 12.09.2011).

The project offered the possibility to solve conflicts between prison inmates and the
prison staff and management via mediation. When an inmate makes an application for a
court decision (109 StVollzG / Prison Act) against a staff member or the management of
the prison at the District Court, the court can refer the case to the mediation scheme.

The basic prerequisite is the acceptance of both parties to take part in a mediated
dialogue. For a case to be passed on to the responsible mediation scheme, the following
conditions have to be fulfilled: there is no need for an interpreter; the application must not
be urgent; the case has to meet the criteria for judicial mediation. Participation in judicial
mediation is voluntary and should be arranged at short notice. Mediation sessions take part
in special rooms in Tegel Prison. If a solution can be reached to which both parties agree, a
legally binding agreement is recorded. The proceedings at the court can then be declared
as essentially resolved. If no solution can be reached in the mediation scheme, the court
proceedings shall go on as usual, with no legal disadvantages for any party.

Such approaches are quite relevant, especially concerning social rehabilitation, as prison
inmates learn to deal with conflicts in regulated discussions without violence, and they ex-

quiries at relevant and active institutions like the “Servicebdro fir Tater-Opfer-Ausgleich und Konfliktschli-
chtung” (service office for victim-offender-mediation and mediation) in Cologne (www.toa-servicebuero.
de) and the publication about the project in the most relevant journal in this field of work (see project
report, 2010). Further information was gained from telephone expert interviews and within the context of
the survey among German prison staff (see chapter D of this report). Eventually, in September 2011, the
final report of the survey was sent to the ministries of justice, which were at the same time asked to inform
us if they had obtained further information on respective projects or facilities. Despite this wide research
we cannot speak of a complete outline due to the federal structure of Germany. In fact, one can assume
that there is some further practical experience in several penal institutions: however, bigger projects or
institutions are assumed to have come to our knowledge.
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perience that the views and expectations of all parties are respected. In this way the social
competence of the inmates can be improved.

The prison magazine of Tegel, which is called “der Lichtblick”, and is edited by inmates,
reported on judicial mediation and described the mediation process as “excellent” (Funke,
2011). Judicial mediation provides the opportunity to experience a non-violent solution to
conflicts. The editors invite all inmates to take part in mediation.

The evaluation of the project was expected to be completed in 2011. So far a final
report is not available.

3. The federally financed model project ,,Start Chance*
The project started in April 2009 and will last until the end of March 2012 (homepage: http://
www.hilfezurselbsthilfe.org/downloads/flyer_familienrat_web.pdf; last retrieval: 13.09.2011).

Though the project does not use a typical R] approach, as it does not involve the
victims, it is newsworthy for Germany because of its conferencing approach. The project
especially focuses on supporting young offenders to lead a life of social responsibility. This
also includes job-related integration. The model project is characterised by the application
of a family group conference. The cases are referred to the association “Hilfe zur Selbsthilfe
eV." in Reutlingen by the juvenile court aid. The main interest of the application of the fam-
ily group conference is to strengthen the social network of the juvenile and is implemented
to either support or to replace other measures. Experience shows that the young offend-
ers profit from the possibility to design their future life outside the prison together with
family members, friends, juvenile court representatives etc. Over several sessions a plan is
developed with appropriate consideration of the wishes, fears and aims of all participants.
A main precondition for the success of the family group conference is the intention as well
as the joint aim of the participants to reintegrate the juvenile into a normal life without
further offences.

This project has not been evaluated so far.

4. “basic” — Occupational and social integration of prisoners in the Ravens-
burg prison
The project, launched in January 2008, was in progress until December 2011 (home-
page: http://www.hilfezurselbsthilfe.org/downloads/flyer_familienrat_web.pdf; last re-
trieval: 13.09.2011). The project aims at helping prisoners before and after their dis-
charge. Prisoners are supported in finding a job and a flat, and their social reintegration is
encouraged. The aftercare of the prisoners is the main task of the “basic” project, which
especially focuses on a faster and easier reintegration via occupation and other measures.

5. Conclusion

Even though no conclusive evaluation reports have been published yet, one can already
say that the adoption of instruments of Restorative Justice in prison settings or in the outer
field of prison settings is possible in Germany too..
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In our opinion, the most important finding of this research is that the implementation
of RJ elements plays a minor role in German prison settings. This is contrary to the Prison
Acts (for youth and adult custody) of all federal states (“Lander”), which link such methods
in numerous ways (for more information see chapter B of this paper).

The important role which the legal regulations assign to the recognition of their criminal
activity and its consequences for the victims, as well as to compensation for the material and
immaterial damage, is not clearly reflected in a common use of instruments of RJ. It has to
be feared that in practice the legal regulations lie idle.

However, this attitude seems to be changing. In some federal states (“Lander”) there are
serious initiatives in progress which are using the rudiments of the Prison Act to expand a
victim-oriented penal system. In this context, the pioneering that was achieved within the
MEREPS project could be sustainable and productive.

D- ASSESSMENT OF VICTIM-OFFENDER MEDIA-
TION AND RESTORATIVE JUSTICE PERFORMED
BY THE STAFF OF GERMAN PRISONS

1. Introduction

The aim of this part of the research project is to get more information about the attitudes
towards and the assessment of Restorative Justice by the staff of German prisons. This
survey should help to estimate the amount of support and obstacles when introducing R
in German prisons on a broader scale.

2. Methodical Approach

2.1. Preparation and Notification of the Survey

In June 2010 the Ministries of Justice in the Federal States were contacted in writing, were
informed about the project and the questioning and were asked for permission to under-
take interviews in prisons. At the same time a questionnaire was conceived and tested in
some open interviews with staff members in the prison in Oslebshausen.

After several revisions the “GrafStat 4" program (www.grafstat.de) was applied to
change the questionnaire, which included 34 questions, to a user-optimised online form.
The online form contains 26 closed and eight open questions. After discussing and ad-
justing the research project via e-mail communication and telephone expert interviews
with the criminological services for prisons that are established in the majority of the
Federal States and after a short testing phase of the online questionnaire and the pro-
gram, the Ministries of Justice of the Federal States were asked for permission to carry
out the study.
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The institute obtained permissions from the Ministries of Justice in the course of the
next months. The last approvals which still had been missing were made after a meeting
of the Committee of the Federal States responsible for the penal system on 29t Septem-
ber2010 (July 2010: Baden Wiirttemberg, Brandenburg and Lower Saxony: August 2010:
Saxony-Anhalt, North-Rhine Westphalia, Schleswig-Holstein, Saxony, Bavaria, Saarland,
Thuringia and Hessen: September 2010: Mecklenburg-West Pomerania, Berlin: October
2010: Rhineland-Palatinate, Bremen and Hamburg).

On 15t November 2010 all prisons were contacted in writing (e-mail) and asked to
take part in the fieldwork. The e-mail also informed of the period of time of the ques-
tioning (8.11. to 5.12.2010), of the link to access the online form, and of the contact de-
tails of the coordinator in charge of the survey at the IPoS. The questioning was secured
by numbers for transaction (TAN) to exclude, in the best possible way, any misuse or
manipulation.

2.2. Target Audience

The target audience for the questioning included all people who perform an activity in
a prison which involves regular contact with prison inmates. As the structures of prisons
differ strongly from each other, the target audience was not specified in detail at the begin-
ning. Because of various requests, the following specification was made afterwards:

The following groups were to be questioned in particular:

4 Personnel, especially those in intensive contact with prisoners, in all special services
(Pastoral Care, Psychological Service, Social Service, Medical Service, Educational
Service)

Heads of management of Prison Departments

Work services

Heads of management of General Prison Service and their deputies

Assistants in Departments

v v v Vv

According to the more open definition of the target group at the beginning, some addi-
tional staff members (regardless of their role), who were interested in participating could
take part in the research.

Eventually the prisons were asked to find out the number of persons to be taken into consid-
eration for the study and to inform the IPoS about it by e-mail. The respective number of TANs
was then sent to the prisons, also by e-mail.

2.3. Comments on the Representativity of Results

The investigation was designed as a total survey, i.e. all persons who work in the prisons
and meet the conditions of the target audience were to be questioned. A purpositive or
structured representative sample was not drawn. Due to the institutional conditions only
a (kind of) representative sample could actually be achieved. According to statistics of the
“Bundesamt fir Justiz" (Federal Office of Justice), 37,180 people worked in prisons in 2008
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(Bundesamt fur Justiz, 2008). If statistical computation were followed, a sample of 381
people would be necessary for a survey to achieve a statistically representative result. Actu-
ally 459 people took part in the survey. However, the participants do not represent a sub-
stantial representative incidental sample of the entirety of all staff members of prisons, as
not all people in the sample universe had the same access to the survey. Participation in the
online interviews required a working place with access to a computer and internet access;
due to local conditions and organisational requirements made by the prison management,
the extent to which access could be achieved to varied greatly. As such, it can be assumed
that staff members with high-level tasks or who provide special services are over-repre-
sented while AVD (general prison service) employees are under-represented. Because of
this fact the respondent base must be seen as a kind of “incidental structured sample”
(Fahnrich 2011, p. 44). As such, the results cannot be seen readily as representative of the
entirety of all staff members in German prisons. However, one can act on the assumption
that the results, in their trends, represent the spectrum of prison staff members” opinions
in matters of “victim-offender mediation” and Restorative Justice in imprisonment.

2.4. Methodology of the Analysis

As already mentioned, respondents answered closed as well as open questions. The closed
guestions were analysed by means of tabulations and traditional statistical tests in a statis-
tics program.

Various bivariate analyses, such as. regression and Chi tests, were therefore carried
out. A qualitative content analysis was conducted to evaluate the open questions. Content
analysis enables important statements to be extracted. First, all statements are reviewed
and, on this basis, a system of categories, otherwise known as a code frame, is drawn up for
the answers to each open question (Glaser and Laudel 2009, p. 197). During the analysis
the category systems were repeatedly adapted and completed in order to include as many
answers as possible.

The main categories and subcategories were defined precisely to make the analysis
understandable to a third party. In this way the reliability and validity of the analysis can be
guaranteed (Hussy et al. 2010, pp. 235-264). Some coding items seem self-explanatory
and therefore were not defined further. It should be observed that more than one answer
was possible for each open question. This means that the number of respondents is not
always the same as the number of opinions. For a better understanding, the verbatim re-
sponses which were given again and again were counted and used as examples to illustrate
the answers.

3. Results of the Survey
3.1. Frequency Distribution
All answers are presented in a way that only those statements are included in the analysis

which also offered an answer. Missing answers are only commented on if this seems to be
relevant due to there being only a very small number of answers.
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3.2. The Total Respondent Population

459 people, 59 percent male and 41 percent female, participated in the investigation.
The respondents work mainly in prisons for adults (52 percent) and for men (61 percent);
40 percent work in juvenile detention centres and 15 percent in prisons for women. The
capacity of the prisons in which the respondents work is stated by 64 percent as being up
to 500 prison inmates. Only 1 percent of the people questioned work in prisons with up
to 50 prisoners and 22 percent work in prisons with a capacity of more than 500 prison-
ers. Around 60 percent of the respondents (also) deal with remand prisoners. More than
two-thirds of the respondents work in prisons where the inmates were sentenced to stay
in prison for a time between one year and five years; 35 percent of the respondents deal
with convicted criminals who have to serve longer prison sentences (adults: five years to
life sentence; juveniles: five to ten years).

Figure 1: Function of the interviewees in the prison

Others (8%)
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As figure 1 on the left shows, 10 percent of the respondents hold
a leading position in their prison. This group is over-represented
— due to the circumstances which were already discussed in the
paper. However, the procedure that we chose made it possible
for staff members of the General Penal System to take part in the
interviews to a very large extent. With a share of 38 percent they
are the largest group of respondents. This is of immense impor-
tance for the evaluation of the results, as the success of reforms is
highly dependent on the acceptance they meet among the main
body of employees. As the General Penal System is in permanent
daily contact with the prisoners, these staff members can have a
distinct influence on the informal climate of opinion among the
prisoners; this is of decisive importance for a measure which is
based on voluntary participation. Figure 1 also shows that the
important special services are well-represented, too.




The average work experience of the respondents is 15 years. When the duration of work
experience is arranged in steps of 5 years each, a distribution is to be seen as shown in
Figure 2 . It has to be pointed out that most respondents have worked in a prison for 10 to
14 years; only a few have worked there for 35 and more years.

Figure 2: Work experience of the interviewees
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3.3. Knowledge of R] Measures among Prison Staff Members

To assess staff knowledge of Restorative Justice measures, questions were asked of their
awareness of the measures (“Do you know of ..") on the one hand, and about their familiar-
ity with them (“To which extent are you familiar with ..."), on the other. Both were asked re-
garding Victim-offender mediation (VOM); Family Group Conferencing (FGC); and Circles.

Figure 3: Knowledge of R} instruments
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The great majority of respondents (87 percent) know of VOM. The two other instruments
are not well-known at all. Looking at the results referring to the familiarity of the respond-
ents with the instruments, there is a more differentiated outcome.

The ratings “very familiar”, “familiar”, “ a little familiar”, and “not familiar at all” could be
used. Only 1.3 percent of the respondents state they are “very familiar” with VOM and 24
percent claim to be “familiar” with VOM. More than 50 percent of prison staff members
are “a little familiar” with VOM and just 20 percent are “not familiar at all” with VOM.
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Figure 4: Familiarity with R} instruments
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The statements referring to familiarity with the other two instruments indicate clearly that
the respondents are unfamiliar with them. A vast majority of respondents are not familiar
at all with FGC and Circles; they are slightly more acquainted with FCG than with Circles.

When asked how they acquired their previous knowledge of
R measures, a large proportion the respondents (72 percent)
state that they gained it when getting “information not related
to education/professional training”. Only a quarter of all of those
questioned relate the knowledge to their own “education/profes-
sional training” and only 20 percent to “Further and Advanced
Vocational Training”.

Figure 5: Source of information about R}
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3.4. Perspective Assessment of R] Measures (made by prison staff members)

The success of implementing, or realising, Restorative Justice in the penal system in the future is
to a high degree dependent on the assessment and acceptance of staff members. As such, not
only is the knowledge of staff members regarding the topic of RJ extremely interesting but so
are their assessment and opinions. These were elicited via the following questions.
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Figure 6: Compensation despite A little more than three quarters the re-
spondents think that attempts at reparation
make sense also after conviction. They ac-

80% cordingly support the implementation of RJ in
the penal system on principle. Only one-tenth

60% ... . of the respondents are of a contrary opin-
200 N ion and 11 percent hold no opinion. A bare
majority of respondents think that efforts at

20% ... ... reparation should be initiated only by the of-
0% . NI . Bl ferders Fortyfive percent are of the opinion

ves (78%) no (10%) | do not know (12%) that VOM at suggestion of the prison man-
agement is useful.

The respondents who are acquainted with the measures and made an assessment see the
perspective of a future offer of R] measures (VOM, -Conferencing, and Circles) in their own
prison as mainly positive (For this question the following categories of answers could be

"o

chosen: “very positive”, “likely more positive”, partly positive/partly negative™" likely more
negative”, “very negative”, and “l| do not know the measure.” In order to improve clarity and
comparability, the answer categories were grouped. The ratings are thus as follows: “positive”
("very positive” and “likely more positive”), “partly positive/partly negative” and “negative”
("likely more negative” and “very negative”). The offer of VOM is particularly approved of.
More than half of these respondents assess a future implementation of VOM or FGC at their

own prison as being positive.

Figure 7: Perspective Assessment of the implementation of R} measures
at the own prison

) positive
) partly positive / partly negative

negative

Only 12 to 15 percent of these respondents assess an implementation of R] measures
as being negative. The proportions giving the answer “partly positive/partly negative” were
about 35 percent referring to an offer of VOM or FCG and about 45 percent referring to
an offer of Circles. They can be said to be critical of these measures or support them with
reservations.
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The reasons for the assessment of R] measures were collected with open questions.
The analysis of these answers also confirms the positive attitude towards VOM. Of the
respondents, 214 gave reasons for their assessment and 172 of these answers could be
evaluated (42 answers which could not be taken into account could not be evaluated as
they were not precise enough (e.g.“see above”) or as the answer was not logical).

The majority of respondents (n = 115) assess VOM in a positive way. Among these,
60 respondents stated as reasons for their assessment that they have a positive opinion of
VOM on principle or that they are of the opinion that positive effects can be achieved with
VOM. “The aspect of analysis of the criminal offence and the possibility to develop empathy
with the victim and taking responsibility is positive.” (28/30) Furthermore, it is said that VOM
is advantageous for the offender (n = 37) as well as for the victim (n = 18). The opportunity
for the victim and the perpetrator to review the offence is given as a reason and seen as
an advantage. However, some express their point of view that offenders take part in VOM
only because of the benefits to them which come along through VOM (n = 10).

By way of contrast, 57 respondents explain their answer with a basically critical assess-
ment of VOM and the opinion that negative effects or no effects at all are to be expected
from VOM. “Because it is nonsense. Who cares for the victims? Too time-consuming, requires
too much manpower. (12/14). 26 respondents think that a lack of resources and the situa-
tion of the prison being understaffed do not allow the implementation of VOM. Moreover,
the point of view is advanced that VOM measures would fail anyway. The expectation that
the offenders (n = 18) or the victims (n = 6) will refuse to participate is a particularly fre-
quently given reason for the negative assessment of VOM. Furthermore, it is remarkable
that only a few respondents do not give any reasons for their answer. As a reason for that,
they mention that they do not have enough experience with VOM (n = 5).

Clearly less feedback was received for FGC and Circles. Out of 459 respondents, only
24 name the reasons for their answer to an assessment of FGC and 10 respondents name
the reasons for their answer to an assessment of —Circles-. Positive effects are also pre-
dominantly connected with the measures of FGC; problem-solving within the family is
especially emphasised as a reasonable aim.

Looking at Circles there is hardly any trend to be seen, as three
respondents assessed Circles as being positive and two others as
being negative. Three more persons noted down that they had
too little or no experience at all with Circles. A lack of resources,
such as the lack of time and personnel, are again given as rea-
sons for doubts that FGC and Circles can be put into practice.

3.5. Opinion of Feasibility of VOM in the Prison

In addition, and only for VOM, an estimation of the feasibility of the measure under the
current conditions at their own prison was asked about (The question was: In view of the
current circumstances — how do you estimate the feasibility of VOM measures?).
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Figure 8: Estimation of feasibility of VOM at the own prison
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Only 18 percent of the interviewed prison staff members es-
timated the feasibility of VOM at their own prison would be
“without any problems™ or “likely to be without any problems"”.
In contrast, more than half of the respondents (57 percent) as-
sess the realisation as being “likely to be problematic” (36 per-
cent) or even “problematic” (21 percent).

Respondents also had the opportunity to word reasons for their already given answer to
this question in a free text (The question was: From your point of view, what concrete ef-
fect would an implementation of VOM at your prison have?). Out of 161 answers, 140 state
the opinion that in their respective prison VOM is not feasible or very difficult to put into
practice. More than half of these respondents (n = 85) name missing resources and specific
aspects of organisation as causes for this difficulty. “More and more, the prisons are over-
burdened with tasks that are not related to activities in the prison; they administer and control
themselves with immense time and effort. This is done at the expense of working time, which
is needed for such meaningful offers of treatment.” (87/89) Twenty-three people state, as a
reason for their answer, that external personnel are necessary for the realisation of VOM or
that current personnel have to be trained. Only 15 percent express the point of view that
the implementation of VOM would fail because of the lack of motivation among offenders
or their difficult personalities.

Respondents were given the opportunity to estimate the effect of VOM if it were im-
plemented in their own prison via another open question.

One hundred and sixty-one participants made use of this option; 131 answers could be
evaluated (30 answers which could not be taken into account could not be evaluated as they
were not precise enough (e.g. “see above”), or as the answer was not logical). Seventy-two
respondents associate a positive outcome with VOM; 40 expect a rather negative effect,
and 20 respondents explain in the free text that they cannot estimate a possible impact be-
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cause of their lack of experience. The analysis and resolution of conflicts was mentioned in
particular as a positive effect (n = 31). The perpetrators would admit their criminal offence
so that they could reappraise it. This would support the process of re-socialisation and make
a release ahead of schedule possible. The increase in operating expenses caused by VOM (n
= 29) is the most frequently mentioned reason for the expectation of negative effects, as
there would be more effort in terms of time, mentoring, and organisation. Moreover it is
said that VOM can result in psychological pressure for the personnel.

3.6. Possibilities of Reparation

In another open question, the respondents were offered the possibility to name activities
to perform reparation which the offender could make towards the victim while imprisoned
(The question was: From your point of view,— what kind of possibilities do prisoners have to
realise activities to perform reparation while being in prison?). A total of 168 participants
wrote down something about the possible forms of reparation and 154 answers could be
evaluated (14 answers which could not be taken into account could not be evaluated as
they were not precise enough (e.g. “see above”) or as the answer was not logical). More
than half of the respondents state that financial reparation should be paid (n = 80). In this
context there is often a restrictive comment: prisoners rarely have the chance to provide
financial reparation. This is linked with the fact that sufficient money to settle the financial
damage cannot be earned in prison.

Second most frequently named is an apology as a means of reparation is named. The
offender is supposed to apologise, e.g. on the telephone, in writing or (later) in personal
VOM talks (n = 46). The VOM itself is also mentioned as a possibility for reparation, too
(n = 21). Relatively many respondents are also of the opinion that there are no possibilities
for reparation (n = 15), or that there are relatively few possibilities for reparation. (n = 20).

3.7. Further Remarks by Respondents

Respondents additionally had the chance to write down further remarks of any kind in the
free text. This possibility was meant mainly for those respondents who stated they did not
know VOM. These remarks are summarised as follows:

Generally speaking the implementation of VOM is assessed positively; however, some
conditions should be fulfilled in advance. Personnel specialized in VOM would therefore
have to be employed in order not to overstress the other staff members. VOM should be
integrated into imprisonment-related tasks; however, the personnel necessary for this work
should come from external institutions. In addition, prior to implementation, it should be
examined carefully whether stress for the victims in the future can be prevented. If VOM
is taken into consideration, the victim should be asked and agree to the measure. Finally,
there are remarks mentioning that many prisoners take part in numerous measures al-
ready, but these are exclusively for the benefit of prison inmates.
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3.8. Victim-offender-mediation — Opportunities and Boundaries
The following evaluations refer only to VOM. This is mainly because of the fact that, com-
pared to FGC and Circles, this instrument is established in Germany in the best way by far.
The results of this survey which are presented above also confirm this assumption.

As presented above, “victim-offender mediation” means something to most of the
respondents. The possibilities of the application of VOM in the penal system are examined
more closely with the following evaluation.

Nearly 90 percent see VOM in the first place as a chance to
work on the criminal offence and its consequences in coopera-
tion with the victim: 35 percent also see the opportunity for
VOM to work on conflicts among the prisoners. This was con-
firmed by further statements, as it was possible in a free text to
recommend more domains suitable for making use of victim-
offender mediation. Only a minority of 10 percent to 20 percent
think of VOM as being an appropriate instrument for resolving
conflicts in which prison staff members are involved. Just 5 per-
cent of the respondents consider VOM to be suitable “for none
of the mentioned domains” (see figure 9).

Figure 9: For which domains would you recommend an implementation of VOM?

p Work on the offence and its consequences
together with the victim (88%)

) Dealing with conflicts among prisoners (36%)

Dealing with conflicts between prisoners
and prison staff members (18%)

) Dealing with conflicts among prison staff

(10%)

) For none of the mentioned domains (5%)

others (7%)

In addition it was interesting to find out for which categories of crime prison staff mem-
bers think would be appropriate for an implementation of VOM (The following options
could be chosen as answers: “offences in connection with bodily harm”, “sexual offences”,
“property offences”, “all named offences” and “other” offences to be dealt with in a free
text). Figure 10 shows that property crime is particularly seen as a reasonable domain
for the application of VOM; in contrast only about 10 percent of the respondents assess
VOM to be adequate solely for sexual offences, while 20 percent take VOM as being suit-
able for all kinds of crime. In free texts fraud and insult were also mentioned in particular
and labelled as appropriate domains of VOM.
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Figure 10: Domains of crime appropriate for VOM

) Offences in connection with bodily harm (67%)
) Sexual offences (9%)
Property offences (70%)
» All named offences (19%)
) other (13%)

On the other hand there are those criteria which, according to the respondents, exclude
the implementation of VOM. More than half of the respondents specify sexual offences as
a criterion for exclusion. A lack of comprehension of and deeper insight into the verdict and
the sentence, or mental disorder going along with the crime are mentioned by the same
number of respondents as grounds for exclusion .

Nearly 80 percent exclude the implementation of VOM because of “the victim’s current
or continuing traumatic experience” and about 70 percent do so because of the “general at-
titude of refusal of prison inmates”. A “known complex of problems in connection with drugs
by the offender” (14 percent) as well as “particularly severe criminal offences” (27 percent) as
criteria for exclusion are mentioned by far fewer respondents (see figure 11). As a reason for
these answers it is stated in the corresponding open question “because of the victim’s current
or continuing traumatic experience” VOM should be excluded if the victim does not agree to
the measure or if the offender does not show any comprehension and deeper insight.

Figure 11: Criteria to exclude the implementation of VOM

P sexual offences (57%)

) particularly severe offences (27%)
10096 the victim's traumatic experience (79%)

the offender’s drug-related problems (14%)

) lack of deeper insight in conviction
and sentence (65%)

) general attitude of refusal (71%)

mental disorder going along with the crime (60%)

other (12%)

In addition it is stressed as important that VOM should be carried out only if the victim is
supported by a measure of psychological care.

The results suggest that —despite the extensive approval of VOM among prison staff
members as described above — there are several conditions attached to VOM that have
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to be fulfilled when the realisation of VOM is considered. In this connection, it seems to
be interesting whether opinions differ when being related to gender or work experience
of the respondent or kind of imprisonment. These questions are looked at under point V.

The success of an implementation of VOM in the penal system is not only dependent on the
opinion and acceptance of this measure among prison staff members, but also dependent on
the answer to the question whether such an offer has a chance of being accepted by the prison
inmates and the victims. It is true that, concerning this question, there are no results of polls re-
lated to inmates and victims, but the prison staff members were asked to give their assessment.

The results show that only a minority assumes a high degree of acceptance on the side
of the offenders and on the side of the victims (see figure 12).

A reward for engaging in
Figure 12: Estimation of Acceptance regarding VOM on VOM of t hat
the side of the offenders and on the side of OF any nature whatsoever

the victims will certainly have a positive ef-

fect on the motivation of the

prisoners. On the other hand,

one must see the risk that pris-

40% ... O oners participate only formally

in order to achieve their only

aim: benefits and favours in their

everyday life in prison. This be-

ing the background situation, a

o N e m victims little more than a quarter (28

low partly / partly high percent) of the respondents are

of the opinion that imprisoned

persons who take part in VOM should be rewarded for their engagement. For example, 43

percent of these respondents think of “an earlier discharge on probation” and 41 percent

mention “privileges in daily routine in prison” as a possible reward. A reduction of the time
in prison is imaginable as a possible appreciation for almost 20 percent.

It was possible for respondents to propose more and other rewards in a free text; 33
respondents made use of this opportunity. They mention the loosening (of rules and regu-
lations) most frequently (n = 7). In addition, six respondents state their point of view that
VOM itself leads to a reward as one can usually expect a positive influence on the prognosis.

However, a clear majority of all persons who were questioned (72 percent) reject a re-
ward for prisoners who take part in VOM. A large part of these respondents (79 percent)
state that reparation is a matter of course as their reason for this opinion. Each third person
(32 percent) doubts the voluntariness of the commitment and therefore would refrain from
rewarding. Almost 15 percent of these respondents think that it is too late for efforts at
reparation at this point. The behaviour of the perpetrators which is oriented to the purpose
is stated as a reason in the then following open answers. | should not do it only just to receive
a reward !lI" (103/105). “Primarily the point of VOM is the intrinsic motivation” (131/133).

) offenders
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4, Bivariate Analyses

In this section the question is pursued whether individual-related features, such as gender
and work experience, or structural conditions like the kind of penal system in which the
respondents are employed, exert an influence on their manner when answering. So one
can presume that, for example, groups of people with longer work experience are more
likely to have some knowledge of R] instruments than persons who have only worked in
this profession for a little while. Furthermore, one could assume that employees who work
in juvenile detention centres or in prisons with shorter sentences put a stronger emphasis
on re-socialization and, because of this, are better informed about respective measures.
A multitude of bivariate analyses with almost all variables which can be considered as fac-
tors of influence and for which information was collected in the course of the poll were
conducted. A lot of these analyses do not reveal any hints that patterns can be seen. There
is, for example, no hint that indicates a correlation between the answers and the gender
of the persons questioned. In contrast, some features (work experience and kind of penal
system in particular) point to interesting coherences and will be described in detail in the
following passages. However, only VOM is looked at in these analyses. Detailed evaluations
referring to the other R instruments do not seem to make any sense as only few people
are acquainted with them.

4.1. Knowledge of and Familiarity with VOM versus Gender and Function

According to the collected data, gender has no influence on the knowledge of and famili-
arity with VOM,; this is what figure 13 makes visible. The results referring to knowledge of
and familiarity with VOM differ only slightly (extent: at most 3 percent). On the basis of the
results, a link between the knowledge of and familiarity with VOM and the function of the
interviewed persons in the prison can be made out a great deal more clearly.

Figure 13: Knowledge of and Familiarity with VOM versus Gender

TOOTD e
80% oo I e
60% .. e,
40% oo B e
20% ... p male
% .. ™ . -, . ..................... female
know VOM familiar with unfamiliar
VOM with VOM

The evaluations presented in figure 14 show that a little more than 80 percent of the
respondents who work in the penal system know VOM. Less than 80 percent of the re-
spondents who work in the administration know VOM. The correlation between a senior
function and the knowledge of VOM is almost definite: All respondents who state their
function as “executive” also say that they know VOM. The same applies to persons in senior
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functions in the Social Service and the Educational Service. Besides, only 5 percent of the
persons in senior management stated that they were “not familiar at all” with VOM.

Figure 14 : Knowledge of VOM versus Function

TOOTD e et Lo
80% oo [ [ SO
60% ... [ N O
40% o N N O O N
20% oo N N O

0% oo I R L R N
management  administration  general penal psychological social educational
(100%) (79%) service service service service
(83%) (94%) (99%) (100%)

In comparison 37 percent of the respondents who work in the administration make the
same statement: 13 percent of members of the Educational Service and 8 percent of those
who have a senior function there are very familiar with VOM.

Apart from the relatively high variation between different functional areas in terms of
knowledge of and familiarity with VOM, it has to be pointed out that there is a reasonably
large part of those who work in administration and in the penal system who know VOM
and even a great deal are at least “a little familiar” with VOM (see figure 15).

Figure 15: Familiarity with VOM versus Function

. [ | - .
80% s e e,
B0 oo e ke e
DTN U SOV FOUUUTUOO s U S P not familiar at all
little familiar
20% oo et e e e et

) familiar

0% .. ... - ................... . ....................................................... . ........ ) very familiar

management administration  general  psychological  social educational
penal service  service service service

4.2. Knowledge of and Familiarity with VOM versus Work Experience

To achieve a clear arrangement for the following analyses, the primary metric “work expe-
rience” variable was changed to an ordinal variable by means of division into groups (0-4,
5-9, 15-19 and 20+ years of work experience). In terms of knowledge of VOM the results
show that a longer work experience is not obviously connected with the item whether or
not the respondents know VOM or not. However, one can see a difference concerning the
answers when looking at the group of respondents with a work experience of 5 to 9 years.
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Only 80 percent of staff members with work experience from 5 to 9 years know VOM
in contrast to approximately 90 percent in the other groups with different lengths of ser-
vice who know VOM (see figure 16).

Figure 16: Knowledge of VOM versus work experience

) 0-4 years

) 5-9 years
10-14 years
15-19 years

» 20 and more years

The results are similar when the connection between work experience and the degree of fa-
miliarity with VOM is examined. In comparison to all other groups the response “not familiar at
all” with VOM is clearly given more frequently by the group with work experience from 5to 9
years. On the other hand, the response “familiar” with VOM is clearly rarer in this group (see fig-
ure 17). However, the figures for this response indicate a recognisable difference in terms of the
group with 15 to 19 years of work experience. There are numerous circumstances which can
come into consideration to explain these differences; they cannot be investigated further here.

Figure 17: Familiarity with VOM versus work experience

) very familiar
20% _ : familiar

) little familiar

not familiar at all

0-4 5-9 10-14  15-19 20+
years of work experience

4.3. Knowledge of and Familiarity with VOM versus Types of Penal System

All questioned persons who work in female prisons and in prisons in which sentences of
1 year to 2 years are served know VOM. Staff members who work in prisons in which
sentences from 5 years on to life sentences are served or who work in male prisons hold a
lower proportion of persons who know VOM. As far as familiarity with VOM is concerned,
there are similar differences to be recognised. As presented in the above mentioned results,
all employees who work in female prisons are familiar with VOM “in some way". In addi-
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tion, all persons who work in prisons in which sentences between 5 years and life sentence
are served state they are familiar with VOM. However, the latter result is contradictory to
the low degree of acquaintance with VOM among this group of respondents. This kind of
response is hardly explainable. Perhaps some respondents misunderstood the question.

Figure 18: Knowledge of and Familiarity with VOM versus Type of Prison
prisons for juveniles : : :

prisons for adults

prisons for men

prisons for women

detention pending trial

5 years to life imprisonment

2 years to 5 years

1 year to 2 years : :
0%  20%  40%  60%  80%  100%
) VOM is known
VOM is familiar
[t was reasonable to suppose that staff members in juvenile prisons were more acquainted
and familiar with VOM, as a particularly high value is set on an educational approach there.
The collected results do not confirm this assumption in terms of their knowledge of VOM.
However, a more differentiated analysis of familiarity with VOM shows that respondents
who work in prisons in which juveniles serve their sentences are the ones who are “very
familiar” or “familiar” with VOM most frequently. (see figure 19).

Figure 19: Familiarity with VOM versus Type of Prison Il
prisons for adults _

prisons for juveniles : :

prisons for men

prisons for women

up to 1 year

2 years to 5 years

5 years to life imprisonment

detention pending trial i i : : : :
0%  20%  40%  60%  80%  100%

) very familiar or familiar little familiar or not familiar at all
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Moreover, when discussing these evaluations it must be taken into account that multiple
responses were possible. The interviewed persons could, for example, state they work in
a prison for men and in a prison for juveniles. It is also possible that the respondents are
employed in institutions in which, for example. detentions pending trial as well as prison
sentences of different lengths are served.

If the evaluation is focused on the group of employees who only work in juvenile pris-
ons, there are however hardly any differences from the total results. Contrary to our as-
sumption, the fact that someone works in a juvenile prison apparently has no influence on
their knowledge of and familiarity with VOM.

4.4. Influences on the Assessment of an Implementation of VOM in Prisons
In chapter IV point 2, the results referring to the opinions of a future offer of a VOM in one’s
own prison are presented.

They show that the implementation of such a proposal is assessed in a positive way by
the majority. Influences on the behaviour in terms of responses which might be possible
shall also be briefly commented on here.

Figure 20: Perspective VOM versus work experience

) positive

partly positive / partly negative

) negative

0-4 59  10-14 15-19 20+

years of work experience

As figure 20 shows, the respondents with between 0 and 4 years of work experience regard
an offer of RJ measures in the future in their own prisons the most positively (almost 80
percent) — in contrast to interviewed person- with a longer work experience (Only between
47 percent and 51 percent of these respondents give a positive judgement.) Parallel to this,
it can be found that by far the smallest proportion of those who judge a future offer of R
measures as being negative in the group of persons with a work experience of O to 4 years.
With the available data, it cannot be found out whether the respondents with longer work
experience estimate the chances of success more realistically nor have some established
scepticism and aversion to innovations, or whether the younger generation is more open-
minded in general as to victim-offender mediation and conflict resolution. However, it can
be recorded that the opinion of a future VOM offer in their own prison is also positive with
regard to respondents with a long work experience (share: approximately 50 percent).
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If the results are examined for opinions in connection with the types of penal system,
some interesting details can be recognised by using the following figure. People who deal
with juvenile inmates, with female prisoners or with inmates who serve prison sentences of
between 1 year and 2 years support a VOM offer in the future to a higher degree than the
other employees. None of the persons who work in female prisons gave a negative opinion.

Figure 21: Perspective VOM versus Type of Penal System

prisons for juveniles

prisons for adults

prisons for men

prisons for women
detention pending trial

5 years to life imprisonment

2 years to 5 years

1 year to 2 years : : : : : :
0%  20%  40%  60%  80%  100%
) positive partly positive / partly negative P negative
4.5. Reparation despite Imprisonment — also in Cases of Long Prison Sentences?
The results of the survey show that altogether almost 80 percent of the respondents are of
the opinion that attempts to achieve some kind of reparation and corresponding contacts
with victims make sense after imprisonment as well. For this, the collected data make it
possible to look at the details, too.

Figure 22: Reparation despite Imprisonment versus Type of Penal System

prisons for juveniles G
prisons for adults G I

prisons for men

prisons for women
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The following figure 23 indicates that more respondents with a work experience of up
to 4 years consider the attempt to make reparations for what was done as being reason-
able than respondents with a little longer work experience.

Respondents with a long or very long work experience see offers pursuing the goal of
reparation increasingly positive.

When the results are broken down by type of penal system, the attempts to achieve
reparation are assessed particularly positively by respondents who work in prisons for
women and in institutions in which short prison sentences are served. On the other hand,
employees in institutions in which long sentences or. life sentences are served are very
sceptical.

Figure 23: Reparation despite Imprisonment versus work experience
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5. Summary and Outlook

Against the background of the German experiences of Victim-Offender Mediation within
the context of diversion and sentencing, the current laws of prison administration and the
international findings which were mentioned at the beginning, it was the purpose of our
research to investigate the degree of knowledge of Victim-Offender Mediation, Family
Group Conferencing, and Circles among the staff members in German prisons, and their
opinions and attitudes towards these measures. Moreover, Victim-Offender Mediation
was tried out on a small scale in the juvenile prison in Bremen-Oslebshausen. When sum-
marising results of this investigation presented earlier, the following points seem to be of
great significance with regard to the above-mentioned research perspective:

P Staff members in German prisons are acquainted with Victim-Offender Media-
tion to a great extent. They are however acquainted with Family Group Confer-
encing and Circles only to a small extent.

» However, only about a quarter of staff members are familiar with Victim-Offend-
er-Mediation. 80 percent are not familiar at all with Family Group Conferencing;
regarding Circles even 90 percent are not familiar at all with this measure.
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» Eighty percent of the respondents think that contacts with victims and efforts
aiming at reparation make sense. One can therefore say that, in principle, Victim-
Offender Mediation and other R] measures obtain a wide acceptance among
prison staff members. However, about half of the survey respondents are in
doubt with regard to their implementation.

» Only to a small extent is the knowledge of Victim-Offender-Mediation based
upon information that was imparted within the framework of education/training
and advanced vocational training of staff members.

Based on the research findings in foreign countries, the legal situation in Germany, and the
basically wide acceptance among the staff members, there are good reasons to support
testing Victim-Offender Mediation, and also other R] measures in German prisons on a
broad basis.

However, having in mind the experiences which were made in the penal system in
Bremen, the scepticism of employees as to its implementation must be taken seriously.
We do not intend to present the results of the model test in Bremen in the summary of
this research report; however, it is clear that the frame of conditions which are necessary
for such measures cannot be taken for granted that easily, but must be set up within the
framework of a model test, and that dealing with prison inmates and victims requires spe-
cific relevant experience.

As such, intensive preparation is needed before an implementation of model tests can
be considered. In particular, the knowledge of and familiarity with these measures has to be
significantly improved by further vocational training measures for staff members. This ap-
plies especially to Family Group Conferencing and Circles. Due to international experience
there are many convincing reasons to support an intensive discussion of these measures,
which have been considered only rarely so far in Germany .

To sum up: On the basis of the results that are on hand, you can advocate that well-
prepared model projects be carried out in order to try out Victim-Offender Mediation, but
also in particular Conferencing, in the penal system.

E- RESULTS OF THE MODEL PROJECT IN THE JVA
OSLEBSHAUSEN

1. Introduction

After being introduced to the above explained analysis the question arises whether the
realisation of an implementation of victim-offender mediation and Restorative Justice into
the German penal system is after all possible. However, within the frame of this project,
the implementation could only be tested in an exemplary way. Regarding the extent of the
demand for such measures in prisons, the following results have to be considered as the
minimum request for the following reasons. As the first factor, the yearly budget of the
amount of 5000 € for overall mediation activities, which does not allow any expansion of
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activities, has to be mentioned. The second reason is that, due to renovation in the prison,
the number of those imprisoned has temporarily been very small.

Furthermore, the start of the project was delayed for half a year because of the replace-
ment of the prison administration, which made some new negotiations about permission
necessary for the project to be implemented in the prison. These negotiations ran into
difficulties due to the circumstance that the supervisory body of the prison now had to
be convinced of the project, too. During the application it already became obvious that
the Federal State of Bremen would not support the financial respects of the project. The
budget of the project is very small, mainly because of the fact that “Tater-Opfer-Ausgleich
Bremen eV." had to co-finance the project with its own resources.

After overcoming these start-up difficulties, the acceptance of the project grew very rapidly
and in September 2009 it could start with great support from the prison administration and
staff. The reconciliation of the project concept took place in a very trustworthy and consensual
setting. The working conditions, such as. entering and leaving the prison, were designed as
cooperatively as possible in terms of prison conditions. A room for the mediation talks was
provided by and within the prison. The victim-offender mediation programme/offer could
be published by the mediator, Mr. Steudel, via notices and information events. As arranged,
mediation started in youth custody while an opening to imprisoned adults was not excluded.

2. Project Partner “Tater-Opfer-Ausgleich Bremen e.V.”

In Bremen, victim-offender mediation has so far been practiced successfully to a large
extent for the last 20 years. The city of Bremen has 550.000 inhabitants. The , Tater-Opfer-
Ausgleich Bremen™ association processes more than 700 cases, covering more than 900
victims and more than 1000 offenders per year (Tater-Opfer-Ausgleich Bremen eV., 2010,
pp. 16, 20, 22). The mediators have large and intensive experience from different areas
of Restorative Justice at their command. The same applies to the mediator Mr. Steudel,
who was appointed to the project. For several years the association has successfully imple-
mented decentralised mediation locations in socially deprived districts. As a result of this
structure, the parties concerned -in comparison to similar institutions- mainly apply directly
to these locations (Tater-Opfer-Ausgleich Bremen eV., 2010, p. 8; Winter, 2001). The pro-
portion of these so-called “Selbst-Melder” (people who start an initiative themselves.) that
have not been assigned by the police or the prosecution currently amounts to 22 percent
(Tater-Opfer-Ausgleich Bremen eV, 2010, p. 19). The association has been innovative for
years. Apart from the MEREPS project, there are some other model projects at schools at
the moment: among them are a project that deals with graffiti, a project with football fa-
natics and a project with private housing associations (for more see www.toa-bremen.de/
index.htm). The association became popular more recently especially due to a project that
deals with domestic violence and stalking (for more see Winter, 2010; Winter & Dziomba,
2010; www.stalking-kit.de). The “Tater-Opfer-Ausgleich Bremen eV.” was awarded with
the seal of quality of the “"Bundesarbeitsgemeinschaft Tater-Opfer-Ausgleich™ (“Country-
wide Consortium for victim-offender mediation”), which acknowledges the high quality
standards of the association’s work (for more see www.toa-servicebuero.de).
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3. Course of the project

Despite the comparatively high popularity and acceptance of victim-offender mediation
in Bremen, conviction with a prison sentence has been an insurmountable obstacle for
approaches dealing with mediation for a long time. As soon as a prison sentence with-
out probation had been passed during a main trial and the offender thus had to go to
prison, there was no possibility for victim-offender mediation. Neither the imprisoned nor
the prison staff (psychologists, social service representatives etc.), the administration nor
the victims themselves could apply for the implementation of mediation. Interviews with
imprisoned offenders (not suitable for privileges in their imprisonment) in the JVA Osleb-
shausen had not been possible for organisational, ideally and financial reasons.

With the start of the MEREPS project this condition, which had not been in accord with
the legal situation as shown in part B at all, changed. In September 2009 the first talks with
offenders (not suitable for relaxed conditions in their imprisonment) took place in a protected
room in the JVA Oslebshausen. Most of the participants had a difficult and shattered family
background and already looked back on a considerable criminal career. As the committed
offences usually were quite severe (attempted manslaughter, aggravated robbery, severe or
dangerous assault/bodily harm), the case work required extensive preparations, not only to
guarantee the safety of the victim. By means of a patient counselling technique, the defensive
attitude of some participants could be prised open and, by dealing with their own lives, an ap-
proach for reconciliation could be made. With those who were ready to be confronted with
such a type of contention, the root reconciliation could be challenged. Despite the sometimes
unpleasant confrontations with reality and their own fears and feelings, only a few offenders
abandoned the talks. Even those offenders who were discharged regularly during the media-
tion process, and therefore were not forced to go on with such measures, continued their talks
until the process could be finished. The results are described in detail in the following tables.

Actually not all victims responded to the invitations; however, those who were interest-
ed in reconciliation with the offenders were prepared properly for a possible meeting with
the offender. A careful convergence of the different experiences and perspectives finally led
to a positive reconciliation between victim and offender, recognising the wrong and com-
ing to a positive end — independent of the circumstance whether there had been a session
involving both parties or whether the reconciliation was reached via shuttle diplomacy.

4. Quantitative results

Since the start of the project in September 2009 until the preliminary ending of the evalu-
ation in September 2011, 27 imprisoned offenders had consented to take part in victim-
offender mediation. Altogether 116 talks were held with those 27 offenders; on average
this means more than four talks per offender.

Overall 22 victims could principally be taken into consideration for victim-offender me-
diation. It became apparent that, for the offenders, it was quite a difficult step to figure out
with which victim mediation would be possible. Most of the offenders had caused harm
to a number of victims during their criminal career and often the conviction was based on
several offences or on offences with several victims. It consequently required a difficult and
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painful process for the offenders to see victims of their offences as human beings, who in
part had already tried to forget their sufferings, and furthermore to deal with their possible
needs and to contact them in an appropriate manner.

Eight of the 22 victims did not respond to the invitation/contact letter. Seven victims
were not contacted due to ongoing talks with the offender that had not yet led to contact-
ing the victim. Seven victims were contacted and, in each case, the mediation process re-
sulted in a successful reconciliation. Actually only four victims were ready for a joint session
with the offender; however, the other three communicated indirectly with the offender via
a mediator and reached a successful reconciliation in this way.

Contacting the victims proved to be difficult for administrative reasons, too. The per-
sonal data of the victims are not available for the prison and are not saved by the prosecu-
tion or the court after the case has been closed. The cases are filed and therefore would
have to be researched in the archive. It therefore has to be stated that, even though the
Bremen Prison Law ascribes great importance to a broad compensation, the organisational
premises are not sufficient.

Five of the 27 offenders who had originally been interested terminated their cooperation
during the preliminary talks. In seven cases the outcome of the mediation process is still open.
A further seven cases resulted successfully in reconciliation. In eight other cases the process
can be summarised as partly successful, due to the fact that the offender cooperated very
well during the mediation talks but the victim did not answer invitations or contact letters.

The results match the array that is known for usual mediation processes. The appre-
hension at the beginning that. because of their imprisonment, imprisoned offenders have
no possibility of offering (financial) compensation was not confirmed. Three offenders
even unilaterally paid financial compensation to the victims. The one-sided efforts espe-
cially show that, within the context of a mediation process, progress can be achieved even
though the victim does not participate.

Finally, the relatively high number of participants, apart from victims and offenders,
needs to be mentioned. The additional chances that come with the conferencing approach,
such as the preparation of a “social lobby" for the time after discharge and maintaining con-
tact during the imprisonment, have already been mentioned in this report several times.
However, the following analysis shows that fluent passages may do better justice to the
participating parties than rigid settings.

Analysis of the victims

Readiness of the victim to participate Quantity
Victim could be contacted in principle. 22
- victim has not been contacted yet 7
- contacting the victim was not possible; victim did not respond to the invitation 8
- victim was not ready to go on with the mediation process after one mediation talk had taken place 0
- victim stopped the mediation process during the preparing mediation talks 0
- victim was only ready for indirect contact/communication with the offender 3
- victim was ready for a joint session with the offender 4

Sum 22
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Analysis of the imprisoned offenders

Offender is interested in victim-offender mediation in principle

- offender quits during the preparatory talks or is uncooperative, which results in termination

- successful reconciliation without joint session; indirect mediation

- successful reconciliation; joint session with both parties

Type of agreement/ Indirect VOM Joint session
compensation

Preliminary talk Joint Session

with the offender

Relation to victim / offender Preliminary talk with
: the victim

Guardian (3)

WeiBer Ring
(victims aid organisation) (1)

Lawyer (1)

Probation Service (1)

The following table gives an overview of the processed cases and is meant to help to get a
more concrete impression of their and the project’s character.

a Mediation agreement (ex gratia):
a written agreement between the injured party and the accused party in a conflict. Within the agreement
the reconciliation efforts of both conflict parties as well as possible compensations are stated. Both conflict
parties sign the agreement during a joint session or separately.

b Protective affidavit (ex gratia):
an affidavit of the accused towards the injured party in a conflict. The declaration affirms the active participa-
tion of the offender in the mediation process, an apology towards the injured party and the assurance never
to act in this way again in the future. The declaration is signed by the accused party and sent to the injured
party This sometimes takes place in an early phase of the mediation process already.
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F- INTERVIEWS WITH INMATES AND VICTIMS

1. Introduction

Within the framework of an evaluation, it makes sense -in addition to the other parts — to
survey the assessments of the parties who were directly involved. This applies a fortiorito a
method like victim-offender mediation, in which the satisfaction of the participating parties
is one main aspect of the method.

The main objective of the interviews was to find out how the participants in victim-of-
fender mediation reviewed the mediation talks and the whole mediation process, and what
had motivated them to take part in the mediation. As such, the main aim was a qualitative
analysis of mediation in prison settings.

As the interview situation was likely to be emotionally loaded during the preparation
of the interviews, a special focus was laid on the selection of the methodology. Finally a
qualitative, partially structured guided interview was adopted

The advantage of such an approach is that there are no restrictive and standard answer
options. On the basis of the interview guide and its questions, the interviewer had the
opportunity to react flexibly. Certain circumstances and facts to be tackled, as well as the
general needs of the interviewed person, could be considered as was suitable in the course
of the conversation.

2. Preparation of the Interviews

The interview guide was designed within the frame of the underlying questions. The first
section is orientated on Donabedian’s characteristics for quality assurance (Donabedian,
1966). The total guide is divided into the following four sections:

a. Victim offender mediation (initiation, structure, quality of the process and the result)

b. Context of the offence (victim-offender relation, consequences of the offence)

c. Motivation of the complaint and course of the criminal proceeding

d. Anamnestic Data

In respect of the sensitivity of the “context of the offence” issue, some accordant advice
was added to the guide. If the interviewed person signalled difficulties in talking about the
offence, the interviewer would have had the possibility to inform the case manager at the
Tater-Opfer-Ausgleich Bremen eV. and to organise individual support if applicable.

3. Course

The interview guide was completed in July 2011. Due to data protection, the contact let-
ter of the institute (IPoS) introducing the survey to potential participants and inviting them
to take part had to be sent via the Tater-Opfer-Ausgleich Bremen eV.. In addition to a lot
of general information about the interview, the letter contained the contact data for the
responsible employee at the IPoS. In this way the transfer of contact data via the Tater-
Opfer-Ausgleich Bremen eV. could be avoided. In the contact letter, the addressees were
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asked to contact the respective employee at the IPoS to arrange an appointment for an
interview. The respective address data could be seen from the contact letter.

4. Target Group

In August 2011 all people who took part in mediation talks with the TOA Bremen associa-
tion and all those who had refused to participate in mediation talks within the frame of the
MEREPS project were contacted. Altogether 44 people were contacted.

5. Response

Twelve out of the 44 letters were sent back to the TOA Bremen association without
reaching the target persons. This happened mainly due to the fact that some persons had
moved elsewhere or that the letter had been refused without opening it. Beyond that, one
letter containing a statement from the head of the JVA Bremen came as a response. It
became apparent that it was notably difficult to contact former inmates, who had already
been discharged, via mail.

In August 2011 three persons replied directly to the IPoS via telephone. Two of the
callers were victims and the third one was the mother of an offender. One of the victims
who called agreed to take part in the interview. The two other callers politely refused to
participate and explained their rejection, stating the reason that they had finally overcome
the incident and moved on and that they did not want to bring the issue up again. Fur-
thermore, one refusing victim complained that the offender had advantages because of his
participation in mediation talks even though she did not take part.

The person who agreed to take part in the interview is a young man, single, 21 years old,
and German.

However, the interview described below shows how both the interview and the accom-
plishment of victim-offender mediation can be very important for some people and may
contribute to dealing with the offence and its consequences.

6. Interview
The case: For several months the victim was “compassed” in his mother’s flat, where he
lived at that time, by two people. He was forced to commit crimes, was beaten and threat-
ened. Finally he was shot in the face several times by one of the offenders.

When the victim received the invitation letter from the TOA Bremen association, he
instantly decided to take part in the mediation process.

“l wanted to come to an agreement already, to clear some things.
Judicial proceedings take a lot of time and the mediation could be
started right now. In the end the process took its time, too, but
if you look at judicial proceedings you have to wait for five to six
months, because they have so many cases. So | thought that in my
situation everything could develop faster and more positively with
mediation than with going through the so to say juridical terror.”

257




One important assumption for his participation in the mediation talks was that all talks
took place separately. Under no circumstances did the victim wan to meet the offender in
these sessions with the mediator. All relevant information was passed from one party to
the other via the mediator.

One focus of the evaluation was to find out whether there actually is a need by the vic-
tim to talk about the incident. For the victim whose interview is reported here this seems
to be the case.

“At that time | definitely had a huge need to give my opinion about what happened,
how it could happen and what I, myself, think about all of it. I liked the possibility of tell-
ing the person what | disliked, what he could have done better or differently, because
that would have been better for our relationship. And he accepted that — at least | hope
he did, but altogether I think it all did work out quite well.”

Some people argue that the victim should not be repeatedly forced to talk about the of-
fence, because that could evoke consequences which have not yet been overcome. During
the preparation and design of the interview, we discussed extensial, if such a sensitive issue
can be made a topic and an important issue in an interview with the victim. These concerns
did not apply to this respondent:
“Because of this whole story and some other stuff, | have been in therapy and my thera-
pist told me that | have to talk about all of it and that it is important to make people
listen, and maybe even understand me, and they can give me some advice .

This statement shows that for some people, it seems to be really important to talk about
the offence and its consequences. This shows the high relevance of an offer such as media-
tion talks for victims too.

The respondent affirmed his satisfaction with the TOA Bremen association explicitly.
“Well, | am very satisfied with the TOA. [..] If something happens in the future | can always
call Mr. Steudel at the TOA and say: ,,Something happened, | need some advice, what canl
do in this case? This is always possible.”

The victim was as satisfied with the mediation talks as he was with the association in general.
“I had the possibility to talk about my problems frankly, about what had happened. The
mediator took all the time necessary to answer my questions, challenged them some-
times and found out what really happened and how it happened. [...] when something
came to my mind in between the sessions | always had the possibility to bring it up next
time. | really think that it is a good thing with the TOA."

Answering the question why the offender might have taken part in the mediation talks, the
respondent stated the following.
“I don’t know what his reasons have been, but in one of his letters he wrote that he was
very sorry about what had happened and that he would like to make amends for it..”
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“I think he didn’t want juridical problems and the case to end up in tons of files at the
court. That this thing is dealt with at another public institution, not at the court.”

In addition, it was a matter of interest of the evaluation to find out how the victim assesses

the influence of the mediation talks on the offender.
“Mr. Steudel told me that he (the offender) had been quite aggressive during the first
sessions and that he (the offender) did not listen to other opinions and views regard-
ing the case. In later sessions, however, his attitude seemed to have changed and he
showed remorse and admitted that he had made mistakes. | think it needs several
sessions to achieve something like that. In the only one session that would have taken
place in the court, all these things could never have been reached.”

The next question was the extent to which the victim wanted to initiate a positive change
in the offender.
“That was of some importance to me, to make him see that it was not right what he
did, to make him reflect and think about it himself and that he maybe changes and
decides to take a different path in the future.”
“Yes, this was important to me. Such a cathartic effect by means of self-reflection is
only possible with the help of an instrument such as the TOA. For me personally, it was
very helpful, and | hope it helped him, too, to become aware of his situation and what
he has done and has to do better next time.”

The victim stated his reasons for taking part in the interview as follows:
“l hope that other people recognise that there are other possibilities than going to court
with such things. That they recognise there are ways to come to an agreement and talk
about what has happened and in the end be satisfied with the outcome of the process.
This definitely has helped me and | can recommend it to everyone who has an issue
with someone or anything which he cannot deal with himself.”

7. Conclusion

[t became obvious already, when looking at the responses to the interview inquiry that
when discussing mediation talks in prison, we are dealing with a quite sensitive subject.
Obviously several people were not willing to deal with and discuss the consequences of
an offence they experienced/committed and to meet the other party. Furthermore, most
people did not even want to state their reasons for taking part in mediation talks or not.
However, the interview shows that there are also people who profit to a large extent from
such an offer. They are thankful for the opportunity to talk about their fears and needs, and
like to introduce these to the offender.

In this way the incidents can be processed and, at best, an agreement that satisfies all par-
ties can be reached. However, it should be noted that not only direct personal contact can
contribute to successful reconciliation; indirect mediation, which in this case was alluded to
by the victim and the mediator can have the same positive effect.
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G = CONCLUSION

The juridical analysis leads to the conclusion that all Prison Acts concerning custody of ju-
veniles as well as of adults attach great importance to reconciliation of the criminal offence
and compensation of the consequences (for the victims). The legal framework requests a
strong victim-orientated approach in the penal system.

However, the assessment report showed that respective projects and institutions are
very rare. To fill the legal framework realignment, at least in parts, seems to be a neces-
sary consequence. The legally pre-defined victim-oriented approach could be achieved by
reinforcing the implementation of victim-offender mediation and other Restorative Justice
instruments.

The survey amongst prison staff in German prisons conclusively showed a wide open
attitude towards victim-offender mediation. However, training and offers of information
in this field are not yet consistent with the relevance which the legal framework attaches
to victims' interests. Regarding the conferencing and/or circles approach, only a very small
number of employees in prisons have any knowledge of these, even though these ap-
proaches introduce some new possibilities: Those third parties who could, for example,
positively affect the re-integration of the offender after being discharged, are included
more intensively. Staff however have some concerns as to the possibility of an implementa-
tion of victim-offender-mediation in the daily routine in prison.

The analysis of the model project in the JVA Oslebshausen showed that victim-offender
mediation can be implemented successfully even under prison conditions. Moreover, it has
become clear that the efforts needed for preliminary talks with victims and offenders are
considerable. On the other hand, these efforts illustrate the special value of such media-
tion attempts, even if they do not result in joint sessions with victim and offender. Only by
means of offers of mediation talks that only aim at the reconciliation with the victims, can
deeper reflections about their criminal activity and its consequences be triggered.

Furthermore, within the frame of the model project it became clear that the setting
should be flexible regarding, on the one hand, the inclusion of third parties and, on the
other hand, the question whether victim and offender should meet or reconcile via shuttle
diplomacy. Victim-offender mediation can give valuable impulses even if victim and of-
fender communicate only indirectly. Moreover, video-messages could be delivered without
any great effort with the existing new technical possibilities for communication.

Finally, mediation attempts can be seen as (partly) successful, even if no contact with the
victim is possible, because accepting responsibility for the criminal activity is an important
personal step for the offender and is as such recognised as valuable and necessary by the
legal frameworks.

Additionally, the framework for a victim-oriented penal system has to be improved. Even
on the administrative level, the role of the victim is obviously not an important one yet.

The severity of the criminal activities and the injuries of the victims require highly-
experienced mediators working in prisons. It is self-evident that mentoring and cooperative
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advice at a high level of quality have to be ensured in order to deal with such cases and
clients in a professional way.

Actually the interviews could not be held in the designated quantity. In spite of this fact,
the one interview that is at hand proves exemplarily that, even if a victim has suffered from
a very serious offence, a preparedness to become involved in victim-offender mediation
can be found. In such cases it is even more important than usual to be responsive to the
individual needs of the participants.

H = RECOMMENDATIONS

The legal framework in Germany requests an educational, supportive but also victim-
orientated approach in the penal system. However the assessment report in particular
showed that the victim-orientated approach needs to be better implemented. In this re-
spect the administrative provisions, respective projects and institutions have to be devel-
oped further. This is especially true for the implementation of victim-offender mediation
and other Restorative Justice instruments.

Prison staff showed an open and receptive attitude towards victim-offender mediation
but need better information and training on victim-offender mediation and other Restora-
tive Justice instruments.

Within the context of the model project, it became clear that the setting should be flex-
ible regarding, on the one hand, the inclusion of third parties and, on the other hand, the
question of whether victim and offender should meet or reconcile via shuttle diplomacy.
Which of the Restorative Justice instruments (e.g. victim-offender mediation, conferences,
circles, exchange of video messages) is used in a specific case should mainly depend on the
will and needs of victims and offenders.

The severity of the criminal activities of imprisoned offenders and the injuries that their
victims had to suffer require highly experienced mediators working in prisons. Mentoring
and cooperative advice to a high level of quality have to be ensured in order to deal with
such cases and clients in a professional way.

The interview that is at hand proves exemplarily that, even if a victim has suffered as a
result of a very serious offence, a preparedness to become involved in victim-offender me-
diation can be found. In such cases it is even more important than usual to be responsive
to the individual needs of the participants.
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lvo Aertsen’

RESTORATIVE PRISONS:
WHERE ARE WE HEADING?

Underlying Issues

There appear to be many tensions when we explore new
avenues for integrating a victim dimension or a restorative
perspective with the administration of the prison sentence.
First, we are confronted with a punitive climate in society
at large, which at present does not invite the rethinking of
crime and punishment in a nuanced way. New forms of
punishment are launched, building on the same traditional
and abstract conception of crime. The focus is on how to
react quickly, much less on how the problem of delinquen-
cy can be re-conceptualised. Second, developing a restora-
tive dimension in prisons presupposes an understanding of
restorative justice as a broad, theoretical and operational
framework. From this point of departure, restorative justice
cannot be reduced to a diversionary approach; neither can
it be seen as just a sentencing strategy. Restorative justice
as a broad option contains “a set of principles which may
orientate the general practice of any agency or group in
relation to crime” (Marshall, 1999). Third, does the restora-
tive justice idiom represent more than a political or ideo-
logical discourse? How strong is its innovative potential in

updated and adapted version of one published years ago: Aertsen, I.
(2005) “Restorative Prisons: A Contradiction in Terms?” in EMSLEY, C.
(ed.), The Persistent Prison. Problems, Images and Alternatives, Lon-
don: Francis Boutle Publishers, 196-213.
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practice, and does it effectively meet the specific needs of victims, offenders and others
involved? In recent years in particular, these questions have become more relevant, since a
proactive interest in restorative justice can clearly be observed at policy level within several
European countries and within international institutions such as the Council of Europe and
the European Union (Home Office, 2003; Aertsen and Peters, 2003; Willemsens, 2008).
This brings us to a fourth tension, which relates to the discussion of whether restorative
justice should be approached from an instrumentalist point of view or rather from its
participatory and democratic values on their own. A demonstration of the first orienta-
tion is the strong focus in some countries on the effect of restorative justice programmes
on reoffending. This crime reduction concern is less prominent when the emphasis is
more on procedural restorative justice. The latter is more inspired by an emancipatory
philosophy, where citizens and their community participate actively in an ongoing interac-
tion with criminal justice agencies. A fifth problematic topic relates to the assumption of
prison’s central role in the criminal justice system: the prison as the main reference point
in sentencing policies and practices, the prison as a persistent system, and one that funda-
mentally should be neither questioned nor changed.

These challenges form the undercurrent to this paper. We will return to some of them
more explicitly in what follows. Is it possible, against the background of the above-mentioned
tensions, to conceptualise something as restorative detention? An initiative of this sort was
undertaken in Belgium in the late 1990s. In what follows it is our aim to present and to dis-
cuss the Belgian nationwide model of re-orienting prisons in a restorative direction. We start
by drawing the context, which should help to understand the emergence of the programme
of “restorative detention”.
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1. The Belgian context

1.1. The victim’s position

Victims in Belgium have gained a relatively strong position within the criminal justice pro-
cess. In order to get financial compensation the injured party has had to be present, for a
long time, in the inquisitorial process in the shape of the partie civile. During the 1990s, un-
der the influence of several political and societal events and evolutions, the victim’s position
was strengthened. Indeed, Belgium has been identified as the European country where the
greatest efforts have been undertaken to improve the legal position of the victim (Brienen
and Hoegen, 2000). This evolution reached a provisional conclusion in 1998 with the
Franchimont law, which considerably enlarged victims' rights within the criminal procedure.?
More far-reaching proposals were put forward in 2003, such as those of the Holsters Com-
mission whereby, in respect of both the sentencing process and the execution of the prison
sentence, the victim was given an even more important role (Commission, 2003).

1.2. Victim-offender mediation

Academic work and research have been influential in the domain of restorative justice in
Belgium. Action-research and evaluative research have accompanied the establishment of
several types of restorative justice programmes. Restorative justice in its strict sense — as
method — is most developed in Belgium in the form of victim-offender mediation, as is
also the case in many European countries (European Forum, 2000; Lauwaert and Aertsen,
2002; Miers, 2004; Willemsens, 2008; Zinsstag et al., 2011). In Belgium, the initial impetus
came from small-scale initiatives in the field of juvenile delinquency in the second half of
the 1980s. During the following decade, however, mediation in adult criminal law grew
faster than for minors. At present (2011), restorative justice has become generally available
both for adults and minors in all judicial districts of the country. Mediation programmes
are available at all stages of the criminal justice procedure: at the police level; as an alter-
native to prosecution; in parallel with prosecution; and after sentence. At present, three
types of victim-offender mediation programme are regulated by law: the so-called “penal
mediation”, which is organised from within the public prosecutor’s office and is offered by
“justice assistants” (probation officers)?; the so-called “mediation for redress”, organised by
the NGOs Suggnome and Médiante (this is the “general offer of mediation” for all types of
crime at all stages of the criminal justice process)* ; mediation with juvenile offenders, of-
fered by various NGOs working in the field of juvenile assistance at the level of the judicial
district>. Under the legal framework of mediation with juvenile offenders, family-group-

2 The Act of 12 March 1998 on the improvement of the administration of criminal justice at the stage of
investigation and judicial inquiry.

3 Law of February 10" 1994 containing the regulation of a procedure for mediation in penal matters.

4 Law of June 22" 2005 introducing some provisions concerning mediation in the Preliminary Title of the
Code of Criminal Procedure and in the Code of Criminal Procedure.

5 Law of June 13" 2006 concerning the protection of juveniles and taking into charge minors who have com-
mitted a fact described as criminal offence.
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conferences are offered by the same NGOs as well. It is important to stress that all types
of victim-offender mediation in Belgium are offered by professionals and not by volunteers
(except one experimental programme).

The "mediation for redress” programme is of particular interest here. This type of me-
diation can also be offered in relation to more serious types of crime, for which a dismissal
by the public prosecutor is out of question. The outcome of mediation might influence the
sentence. Through its intensive co-operation with the judiciary, the programme aims at an
ongoing reflection on criminal justice processes including the administration of the (prison)
sentence (Aertsen, 2004).

2. Restorative justice and prisons

2.1. Evolutions in the administration of the prison sentence
The orientation towards victims and towards how an offender might make amends during
the period of the prison sentence has received much support in Belgium. It is, perhaps, a
logical consequence of the increased attention on the victim at the stage of the criminal
investigation and sentencing process. The Dutroux affair, which hit the headlines in the
summer of 1996, catalysed victim-focused policies, but, in reality, this development started
some years before. Since 1996, several Ministers of Justice have stressed in policy papers
the interests of the victim during the period of the prison sentence and have opted for an
integration of the principles of restorative justice as far as is possible (see, for example De
Clerck, 1996; Verwilghen, 2000). The draft of the new prison law proposed, as the main
objectives of the period of the prison sentence, a “limitation of the harm” resulting from
detention on the one hand, and “reintegration” of the offender and “restoration” to the
victim on the other (Dupont, 1998). This new law, based on the principle of “normalisation”
of prison life and focusing on both reintegrative and restorative approaches, was adopted
by the federal Parliament in 2005.6

A legal manifestation of increased victim care could also be found in the legislation of
1998 on conditional release.” This new legal framework put into practice a more victim-
sensitive regulation. As a part of the decision making procedure, for example, one of the
possible contra-indications to be investigated before granting parole concerns the attitude
of the detainee towards the victim. Moreover, some categories of victims could commu-
nicate to the Parole Commission any concerns about parole conditions that might be im-
posed in the victims' interest. Some categories of victims also had the right to be heard by
the Commission. Finally, victims could be informed of the conditional release and the condi-
tions imposed in their interest. The legal framework of 1998 on conditional release has been
replaced by a new and more general law on the implementation of various procedures in

6  Law of January 12t 2005 on the organisation of the prison system and the legal position of prisoners.
7 Thelaws of March 5" and March 18" 1998 on conditional release and the organisation of parole commissions.

266



the execution of the prison sentence.® In the new law, the legal position of the victim in the
procedure of conditional release and in other procedures related to the release of prisoners
has been somewhat amended, but the main principles on the involvement and participation
of the victim have been kept. Unavoidably, the very significant presence of the victim in the
context of conditional release and other procedures influences, in practice, the interpreta-
tion of “restorative detention”.

2.2. The national programme on restorative detention

History®

Initially part of a larger research programme,'® “restorative detention” became an independ-
ent research project in January 1998. It was an action-research study ordered by the Ministry
of Justice from the universities of Leuven and Liege. Central to the research was the ques-
tion of how punishment in general and prison in particular can contribute to a more just
and more balanced administration of criminal justice for the offender, the victim and society.
The objective of the action-research was to give imprisonment a more victim-focused and
restorative justice orientation. The action-research project was set up in six Belgian prisons,
where researchers started concrete restorative justice initiatives, taking into account the
specific context of each penal institution. Action, aimed at the phased or cyclical implemen-
tation of change in certain well-defined areas, was accompanied by research on the process
and the outcome of the actions. Research was, however, not only instrumental in the im-
mediate evaluation and steering of the activities and in the question of generalisation, but
was also intended to contribute to the process of formulating a theory.

After almost three years of experiment, and on the basis of several evaluative reports,
the Minister of Justice decided to implement the project in all Belgian prisons. The main
strategy for this was the recruitment, in October 2000, of a restorative justice adviser
for each prison and of two national co-ordinators. The background and objectives of the
national programme and the tasks of the restorative justice advisers were laid down in a
ministerial circular of 4 October 2000.

2.3. Restorative justice advisers

In the ministerial circular the national programme is situated clearly in the context of “re-
storative justice”, which, also in a prison environment, aims at “restoring the relation be-
tween the victim, the offender and the community”. The mission of the restorative justice
advisers is to support a culture of respect within the prison and to help in the development

concerning the rights of victims in the context of the execution modalities of prison sentences.

9 See for a more extensive presentation, Robert and Peters (2003). On the conceptualisation and
implementation of the national programme of restorative detention several research reports are available
in Dutch and French. Moreover, the programme has been discussed at international conferences (Biermans
and d'Hoop, 2001; Van Poucke and Daelemans, 2002).

10 Belgian Federal Science Policy research programme “Building blocks for a coherent restorative and victim-
oriented criminal justice policy” (Peters et al., 1999).
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of a coherent prison policy on restorative detention. The activities of the advisers are not
orientated directly towards individual inmates and victims, but rather towards prison staff
and prison structures. Restorative justice advisers work towards developing attitudes, skills,
programmes and organisational changes to be administered by the prison staff and others.
Restorative justice advisers operate at the level of the prison management directly un-
der the authority of the prison governor. The advisers all have a university degree, usually
in criminology, sociology, psychology or education. They are employed on a full time basis

and their tasks are focused exclusively on the development of restorative justice.
The following objectives can be discerned for the restorative justice advisers. The first
two are defined in order to introduce or to support a culture of respect within the prison:
» Developing consultation structures between the various departments of the

prison;
» Raising the awareness of prison staff with regard to restorative justice.

The next three objectives are orientated towards making direct and/or indirect communi-
cation between the prisoners and the victims possible:
»  Setting up consultation structures between internal and external services;
» Raising the awareness of the prisoners regarding victims' issues and restorative
justice;
» Raising the awareness of victims and the community regarding detention and
restorative justice.

One might argue that some of these objectives, in particular those concerned with internal
and external consultation, are not new and not specific to restorative justice. However, put-
ting these objectives in a new perspective might help to surmount existing obstacles and
can stimulate the active involvement of groups such as prison officers or external social
services.

2.4. Restorative actions

In order to influence the prison context effectively, the restorative detention programme
has to address as many aspects of the “prison community” as possible (Robert and Peters,
2003). Establishing a restorative justice prison culture implies not only the active involve-
ment of some key figures, but the support of all prison staff and an effective orientation in-
volving very different aspects of the prison organisation. Hence, a restorative justice prison
structure constitutes a basis for a culture of respect.

Initiatives towards prison personnel are, as a consequence, of the utmost importance.
Their contribution can be decisive for the success or failure of a restorative detention pro-
gramme. Secondly, factors of an administrative or organisational nature in the prison have
to be taken into account and action taken in these areas. Furthermore, activities involving
prisoners, individually or in groups, have to be designed so that they bring the victim into
focus to stimulate reflection and responsibility. Finally, a restorative detention programme
has to be linked to the outside world and concrete action must be taken in this respect.
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Concrete action in the context of restorative detention can be divided in six categories:

A Preparatory action. The list here might include: developing a strategic communication
plan for staff within a given prison involving all concerned groups; adapting and re-
structuring the prisoners' files in order to collect and include more information on the
possibilities for making reparation (sometimes the most essential data are lacking in the
prison dossier, for example on the identity of the victims and on the judicial decisions in
respect to compensation).

B Sensitisation. For example: starting a discussion group among inmates on the subject
of “restorative justice”; making the local community outside the prison aware of prison
issues.

C Informative action. Examples: modifying the intake brochure for detainees in order to
include victim related topics; organising information sessions for prison officers on victim
experiences.

D Training. More systematic training programmes designed to integrate a victim perspec-
tive in daily work can be organised, for example, for probation officers or psychological
staff within the prison; victim awareness programmes are offered to inmates.

E Networking. Examples are: establishing a temporary or permanent consultation group
with local victim support workers; taking part in a local steering committee on mediati-
on and restorative justice developments outside the prison.

F Actions orientated towards direct or indirect reparation. For example: starting, in co-
operation with municipal social services, a programme on the settlement of debts;
developing a programme of face-to-face group meetings between victims and offen-
ders; establishing various types of community service inside and outside the prison.

These are all actions at the level of the local prison. Obviously, developing restorative de-
tention also requires an active policy support from the central prison administration within
the Ministry of Justice, and even support and co-operation by judicial authorities who are
responsible for or intervene during the execution of the sentence.

2.5. Shared responsibilities

From the objectives and types of activities mentioned so far, it becomes clear that realising
a restorative detention programme is not solely the responsibility of the restorative justice
adviser. Nevertheless, there is an obvious risk that hiring specific personnel with the status
of “restorative justice expert” implies the release of other staff from their responsibilities
and necessary contributions to the programme. As a consequence, in first instance, the
restorative justice advisers ought not to take upon themselves all possible tasks concern-
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ing restorative detention. They should instead try to motivate and to support other staff
members and other services, both inside and outside the prison, to take initiatives in this
direction.

An example of this can be found in the work that was done in establishing a so-called
“redress fund”. This project relates to the poor financial situation of many prisoners and
their inability to reimburse the victim. Inspired by the results of a “settlement fund” that was
already in existence with juvenile delinquents, the initiative was taken from within the res-
torative detention programme to draw up a similar model in a prison context. An external
NGO - Suggnome, already mentioned — was found that was willing to host the fund and
its administration, and a charity — Welzijnszorg — agreed to act as sponsor. More recently,
financial support has been offered by the governments of the (Flemish) provinces. The
procedure for the fund is as follows. When an insolvent prisoner wishes to do something
for his victim, he can apply for financial intervention through the redress fund. The fund,
after the examination of the case by a special committee, can accept the application on
the condition that the inmate performs a number of hours of community-orientated work.
He can, for example, do some practical or administrative work for an external social-profit
organisation. In turn, the prisoner receives from the redress fund an amount of money — up
to a maximum of 1250 Euros — which he will hand over to his victim. The main focus of the
redress fund is, however, not financial compensation (which sometimes is rather symbolic).
The focus is primarily on developing responsibility. Making an appeal to the redress fund,
however, always implies a form of direct or indirect communication between the prisoner
and the victim. This is done through the intervention of an external victim-offender me-
diation service (Suggnome). In this way the victim is also actively involved in the decision-
making process. Moreover, the voluntary work is not offered through an existing database.
The prisoner himself must reflect on what might be meaningful work, with reference to
his victim, and he has to search actively for an institution to which he can offer his services.
Finally, the prison has to shape the conditions to make this community work possible. In
some cases, exit permission can be granted.

Other examples of multi-agency work in the field of restorative detention are a victim-
awareness programme for prisoners, initiated in several prisons by the Flemish Victim
Support organisation and more recently taken over by a NGO for educational work with
prisoners (De Rode Antraciet), and experimental victim-offender mediation programmes
in several Dutch speaking prisons and in all French speaking ones, at present part of the
general offer of mediation by the NGOs Suggnome and Médiante (Buntinx et al., 2001;
Buonatesta, 2004). The latter means that the offer of mediation with their victim is avail-
able for all prisoners in Belgium. Mediation with prisoners is co-funded by the Flemish and
French Communities respectively.

2.6. Resources

Conceptualising and implementing activities in the context of restorative detention re-
quires initiative, a lot of creativity and good co-operation, both inside and outside the
prison walls. The highly demanding task of the restorative justice advisers is facilitated by
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the daily support of the two national co-ordinators, and by mutual support amongst col-
leagues. Practice demonstrates that there is a real risk that the restorative justice advisers
become isolated, both within the prison and in their relations with the outside world. In
some prisons, there is often a tendency to call on the adviser to deal with many other tasks
or needs for which there are insufficient personnel available. It has therefore been found
crucial that restorative justice advisers constitute a well-focused and tight-knit group.

In order to support the restorative justice advisers, as well as other persons and services
involved in the restorative detention programme, some additional tools have been of-
fered on the initiative of the Ministry of Justice. A Vademecum or practical guide has been
composed — available in Dutch and French — by the universities of Leuven and Liege, on
the effective implementation of restorative justice in prisons (Aertsen et al., 2003). After a
general section on restorative justice and restorative detention and its critical factors and
ethical issues, the Vademecum concentrates on practical implementation matters. A meth-
odological framework to set up concrete actions is presented, according to the phases of
(1) analysis and diagnosis, (2) the formulation of objectives, (3) the practical implementa-
tion and (4) evaluation. In each phase, it is suggested, special attention needs to be given to
the issues of participation, communication and resistance. This structure has been applied
in the Vademecum, on the one hand, to the global programme of restorative detention in
Belgian prisons, and, on the other hand, to 23 concrete examples of actions.

A second instrument has been the compilation of an annotated bibliography on re-
storative justice and restorative detention, by the University of Leuven (Vanspauwen et al.,
2003). This bibliography contains abstracts of some 250 articles, books and papers, of both
national and foreign origin.

These kinds of scientific services to the programme of restorative detention place uni-
versities and academics in a permanent relationship with developments in practice. For a
discipline as criminology, this interaction — albeit not always easy to realise — has been found
extremely beneficial from both the perspective of applied research and the development of
theory in the domain of crime and criminal justice.

3. Challenges

3.1. Restorative detention: (not) self-evident

Orientating a prison in a restorative justice direction might seem a paradox. At least two
problematic features accompany such a project. First, some would see an apparent con-
tradiction between restorative justice principles and the essentials of a prison sentence.
A custodial setting seems to ignore the very principles of restoration, since incarceration
finds its basis in exclusion rather than inclusion, in stigmatisation rather than reintegra-
tion. Moreover, security prevails in daily prison life and prison policies. The phenomenon
of “prisonisation” inhibits confrontation with the self and with feelings of guilt. The prison
context does not invite the incarcerated individual to assume responsibility or to pay atten-
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tion to his victim's needs. But, secondly and alternatively, the use of restorative justice can
be seen as a new way of legitimating the prison sentence. The prison sentence becomes
less problematic, since it can be planned according to the interest of the victim or victims’
needs in general.

The idea of restorative detention can be defended from a logical point of view. Integrating
restorative justice principles in the administration of the prison sentence (and non-custodial sen-
tences as well) is a consistent option if one is interested in re-thinking and re-orienting criminal
justice as a whole.

It can be argued that the restorative dimension must be an inherent part of the subsequent
stages of the criminal justice process. This approach opts for restoration not just as an al-
ternative measure for minor offences but as a core element and basic rationale for criminal
law independent of the nature or seriousness of the crime.

The main objective is first to strive as much as possible for reparation and pacification.
Re-orienting the administration of criminal justice in a consistent way should also help in
avoiding — at least at a conceptual level — a dualisation of penal policies. This dualisation
refers to an evolution in penal practices in which community sanctions are deemed ap-
propriate for minor offences by diverting the offenders away from the penal system at an
early stage, whereas the more serious cases should be dealt with in an ever more punitive
way within the system. In a country as Belgium, for example, the total number of incoming
prisoners on an annual basis (the flux) is not increasing, but the daily prison population rate
(the stock) is, mainly as a consequence of an extension of the length of prison sentences
for more serious (violent) crime (Snacken, 2001).

Put in a more pragmatic way: if one agrees that restoration should be a main objective of crimi-
nal justice, there is no reason for it not being included in the administration of the prison sentence.

Seen from the perspective of both the victim and the offender, limiting restorative ap-
proaches to just one phase of the process (for example to prosecution or conditional re-
lease) might even provoke counter-productive effects: how to motivate an offender to take
genuine responsibility during the period of his prison sentence, especially if he has learnt
to behave and to think in a very defensive or minimalising way before? What sense does it
make to motivate and to involve an offender in a mediation process with his victim at the
pre-sentence level, if, afterwards, he is sent to prison where he is socialised quickly into a
culture of disregard and denial?

It can be argued, finally, that developing restorative detention is a logical consequence of
society's duty to create responsible criminal justice agencies (Shapland, 2000). Such a sys-
tem is dealing with the needs of victims and others involved not as an additional burden,
but as an integral part of its mission.
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3.2. The victim perspective

The strong offender-orientated tradition and culture in which one tries to develop restorative
justice remains a critical factor. The task perceptions of probation staff and prison personnel
are not victim-orientated. Often a conflict of interests is experienced through the implication
that working with the offender and with the victim is incompatible. Sometimes the principle
of confidentiality is brought forward: probation officers or psychological prison staff are afraid
of losing the personal relationship with “their client”, and — through more victim attention — of
being directed to a more controlling role towards the offender. In the restorative detention
programme, this fundamental problem was dealt with by offering ways of developing new
methodological frameworks for psycho-social staff in prisons. One of these was the approach
of “multilateral partiality”, based on contextual therapy and going back to the theoretical work
of Boszormenyi-Nagy (Boszormenyi-Nagy and Krasner, 1986).

Victim-oriented work in prisons risks being narrowed and biased by the strong focus on
conditional release and the advisory function of some prison staff. Victim advocates argue
that this strong emphasis on conditional release stimulates opportunistic attitudes among
prisoners and limits the chances for staff to motivate inmates to assume real responsibility.

After all, it must be said that many actions by the restorative justice advisers start from an
offender perspective. The victims' needs or expectations are sometimes pre-supposed with-
out being thoroughly investigated or discussed. The work of the restorative justice advisers
often seems to be determined, to a certain degree, by the institutional context in which they
function. As a consequence, their location under the prison administration has been criticised.
Some have commented that a more neutral operational basis would be more appropriate.
The restorative justice advisers could be based, for example, in a mediation service, or in a
public or private service within the Flemish and French communities who also have legal
competencies in Belgian prisons. The counter-argument is that the impact of the advisers
would decrease considerably if they were located outside the prison.

3.3. Community involvement

According to the ministerial circular on restorative detention, the community is the third
actor or party in restorative justice: the disturbed relationship between the victim, the of-
fender and the community must be repaired. As this is often the case in restorative justice
discourse, the community is the most vague and abstract element in the whole story. The
community is often represented in a “symbolic” way, without any clarification of the mean-
ing and scope of the symbolic reparation or of those involved.

In the Vademecum on restorative detention that was discussed earlier, a more concrete op-
erational definition of “reparation to the community” is given. It suggests as a criterion that each
action towards the community should be conceived in such a way that the effect on the com-
munity can be clearly assessed. This is, for example, the case when members of the local com-
munity are invited by prisoners to visit the prison and to have discussions with them and with
prison staff, "' or when a prisoner is doing some practical work for an NGO active in foreign aid.

11 Kafee Detinee is the name of a programme that has been offered around the two prisons of Leuven several times
now. It allows citizens to visit the prison and to talk to prisoners, linked to a film festival organised in the prison.
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3.4. Structural limitations

Four limitations at a structural level, essentially connected to the prison context, must be
pointed out. The first is the difficulty that prisoners have in establishing or maintaining exter-
nal relations with their families, friends or other supportive persons. External influences and
emotional support in personal life can be crucial in helping to develop an attitude of sensiti-
vity towards the victim. Many prisoners need to have their self-respect enhanced before re-
spect for others can start to be encouraged. As such, a restorative justice programme must
try to strengthen external bonds. In this regard, a research report from the Netherlands
distinguishes three phases in the structure of restorative detention: (1) self-redress and the
opening of constructive perspectives on the offender’'s own future; (2) relational redress for
victims of crime and community orientated activities; (3) preparation for reintegration into
society (Blad, 2004). A method of accompanying inmates towards adopting a more self-
reflective attitude and orientation towards others, including their victims, has been detailed
in Belgium by Van Daele and Vanhoek (2007). They have written a “Work book” on “Resto-
ration from within a prison cell’, to be used by inmates themselves. The book deals with 10
central themes, going from “recognising”, through “accepting”, “deciding” and “translating”
to “restoring”. Each theme corresponds with a book chapter and is constructed along three
parts: a personal testimony from an offender, a letter written to an inmate by someone from
his direct entourage, and a list with personal tasks. The offender can “work” with the book
on his own, but can also count on the personal help of a counsellor.

A second limitation concerns the restricted availability of prison labour and the problem
of financial debts for many prisoners. Financial reparation to the victim is unrealistic for quite
many prisoners. Special provisions can be set up to cope with this situation, such as the
redress fund. More fundamental, but more difficult to realise, is the creation of work and
income for prisoners. This problem, not yet studied or dealt with by the Belgian restorative
justice advisers, deserves priority. It is probably only with the support of government that
prison labour can be made more attractive and rewarding for local employers and industry.

Prison schedules themselves can hinder the implementation of some restorative ac-
tions or the individual work of a prisoner. The transfers, for various reasons, of prisoners
to other penal institutions or the short period of a prison sentence are examples of this. A
fourth limitation relates to preventive detention (remand), when the suspect is held during
the criminal investigation. Practically speaking, actions towards the victim can be limited
or forbidden by the investigating judge. Moreover, because of the principle of presump-
tion of innocence, it can be questioned whether any initiative, in a restorative sense, can be
expected from the side of the suspect. For this group, it is common sense to assume that
involvement in restorative actions can only be considered on a completely voluntary basis.
For convicted prisoners, however, there is a “legitimate expectation” that they commit
themselves to a form of reparation.

3.5. The need for an integrated criminal policy

[t is clear that restorative detention cannot be considered as an isolated programme. It can-
not be separated from the foregoing and subsequent stages of the criminal justice process.
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Restorative detention requires the active involvement and support of many actors, both
in the prisons themselves and in other sections of the criminal justice system. Civil society
needs to be involved. Actions have to be undertaken towards groups in society and to-
wards the media in order to create credibility and community support. Finally, restorative
detention, as with other programmes in criminal justice, should always be guided by ongo-
ing evaluation and research.

Restorative detention as a programme can only function effectively if it is part of an inte-
grated criminal policy. This is far beyond the capacities and responsibility of a local prison
governor or even a national prison administration.

This integrated criminal policy, it must be admitted, is not yet present in countries. It re-
quires a sound vision, a political will and a consistent and coordinated action plan. Unfor-
tunately, it is often the case that restorative justice is quite easily hijacked or co-opted by
the political world. To give but two examples from Belgium: one of the former Ministers
of Justice has referred to restorative justice to defend the idea of electronic monitoring;
and programmes without any reference to the victims have been defined as “restorative
practices” by the Flemish Parliament.

Another factor that has been insufficiently studied, at least in Belgian prison history and
developments, is the role of trade unions. One illustration of the position of the prison
officers’ union and its possible impact on a programme as restorative detention was wit-
nessed in 2003. Officers went on strike in several prisons in protest over prison overcrow-
ding and understaffing. In the process of negotiations with the Ministry of Justice, the union
demanded that training activities in the context of the restorative detention programme in
some prisons should be reduced.

Restorative justice advisers have to work actively at these institutional, coommunity and
political levels. This requires some autonomy and freedom of action, which is only possible
for civil servants when they affiliate with influential agencies and groups in society.

3.6. Continuity and autonomy

On the preceding pages, the role of the restorative justice adviser has been stressed several
times. The last sentences above refer to a possible downside of their position as conceived
in the Belgian case: their lack of autonomy. Indeed, in 2008 it was decided by the central
prison administration to abolish the function of restorative justice advisor in the Belgian
prisons. The decision came totally unexpectedly and was made without any prior consulta-
tion with the restorative justice advisers. The staff themselves were not dismissed, but they
had to accept a new function in the sphere of “operational support to the management
of justice”. The official argument of the central prison administration was that the culture
of restorative justice had now sufficiently taken root, and that tasks with respect to the ef-
ficient management of the prison prevailed. Whether restorative justice was implemented
sufficiently in all Belgian prisons, and whether it is able to further develop “spontaneously”,
remains subject to debate. Most former restorative justice advisers and other professionals

275




involved in related programmes are very much concerned — and observe effectively — that
restoration-oriented activities are being reduced in Belgian prisons.

This story might be a lesson for all working in the field of restorative justice. While it is
crucial to develop good, respectful and equal cooperation with criminal justice institutions,
one should be aware of, and prepared for, the risk of institutionalisation through cooption
by the system. This happened in the case of Belgium: initially, in the name of restorative
justice, financial resources could be made available to hire new advisers in the prison sys-
tem; after a while these resources were totally absorbed by the system to serve its own
functioning and legitimacy.

4. Restorative detention: a new perspective for the persistent prison?

Restorative detention can, nevertheless, offer a meaningful perspective for the prison.
The programme can contribute effectively towards meeting the needs of individual vic-
tims and offenders. Victim-offender mediation and other forms of communication show
clear evidence of this. This way, redress for victims and social reintegration can be as-
sisted. The programme can support the humanisation of the prison sentence and the
valorisation of prison staff. By bringing the community inside the prison, and prisoners
inside the community, public perception of crime and delinquency can be modified in a
positive way.

However, restorative detention should not offer a new legitimation for the extensive use
of prison sentences. Restorative detention can offer a meaningful perspective for the
persistent prison, in the sense that the programme, through the active involvement of
victims and community members, has a specific potential to question the prison institu-
tion in a critical way. Restorative justice is about participation, responsibility and effective
social control, and (thus) about promoting informal processes under the protection of
the rule of law.

We conclude that developing restorative justice in prisons — possibly because of its
ambiguous character — only can gain impact and credibility if it is part of a more general,
integrated project of criminal policy. One of the key elements of such a policy, from a restora-
tive justice point of view, is the consistent reduction of the use of the prison sentence. Al-
though at present the political climate in many countries might be moving in the opposite
direction, other countries in the recent past have shown an ability to reduce their prison
populations. Restorative justice can provide a logical and positive content to the restricted
period of the prison sentence, and should, at the same time, make prison less persistent.
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Els Goossens'

A CASE FROM BELGIUM

I would like to tell you the story of Tom and An: during the story you will get some infor-
mation about the Belgian methodology.

In June 2006 I'm giving an info session in a prison. Tom is one of the participants. After
the session, Tom tells me that he's very interested in a mediation between him and his
former mother-in-law. But there seems to be a problem. Tom's lawyer doesn't want him
to participate in a mediation. He's afraid that everything Tom says to the victim would be
used against him in the upcoming trial.

Ten years ago, it was not exceptional that a lawyer had prob-
lems with the concept of mediation between victims and of-
fenders. In Belgium, some lawyers always gave negative ad-
vice when it came to the possibility of starting a mediation.
They believed that it would affect their case in a negative way.
So they projected that fear to their clients, who mostly follow
the advice of their lawyers. Except for Tom; he is an exception.
He wants the mediation in spite of the negative advice his
lawyer has given him.

He wants to talk to me in private about his case. So | promise Tom that | will come back to
take a better look at his case, and the possibility of some kind of mediation...
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Ten years ago it wasn't easy to go to prison to see a client.
For every person that you wanted to see, you needed to get
permission from the governor. You can question the confi-
dentiality of mediation in prison??? Now we have a badge
and we can go to prison regularly to see clients. But still there
are rules, such as you can't see prisoners before nine in the
morning, not during the daily walk, not during the “search”,
not when they are counting the prisoners, not while they are
eating, not while the lawyer wants to talk to his client, not
during his work in prison, and so on.

A few days later I'm back in prison to talk to Tom. He tells me his story. In 2005 he killed
his ex-wife, also the mother of his two young children. He doesn't know how or why he
did it; he only knows that he committed this crime. During his time in prison, he often
thinks of An, his ex-mother-in-law and mother of the victim. He really would like to talk
to her. Tom informed his lawyer about the mediation, and his lawyer told him to look for
another lawyer when he would participate in a mediation.

Before | contact the victim | first check with the investigating judge if the mediation
would not interfere with the investigation. He tells me that the investigation is closed so it's
not a problem to contact An.

Before | can do that, | first need an address. | contact the public prosecutor and ask him
if | can read the criminal file.

Normally we don't read the criminal file. We work with the
stories the people give us. We also don't need all the informa-
tion one can find in a criminal file. We only need addresses.
| didn't get the permission | needed immediately. | had to
contact five people and wait two months. But in the end |
received An's address.

So now | can send a letter to An with all the information about mediation. Three days later
An calls me and we make an appointment. When | go visit An, Nathalie from the victim
service joins the conversation to support An. An tells me that she's interested in a media-
tion, but she has second thoughts about it. Her husband, her other children, her friends,
her mother ... everybody close to her advised her not to go through with it. You don't go
to prison to talk to the murderer of your daughter. That is just something you don't do!!
But An wants to see Tom before the trial. She wants to see him one time and talk to him,
so she can see for herself whether he's sincere or not. She tells me that on the evening of
the murder, Tom had dinner with her daughter Sylvie and their two children. Afterwards
he drove Sylvie home and as she entered her apartment Peter followed her, grabbed her
from behind, took a knife and stabbed her. Then he had his hand covering her mouth until
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she was dead. He wrapped her in plastic and placed her in his trunk. He drove home, put
the children to bed and threw Sylvie in his garden.

Despite what happened, An does not have feelings of hate or revenge. She’s just very
angry. But she believes that her grandchildren, who lost their mother, have a right to know
their father. She tells me that she would like to ask Tom what Sylvie's last words were. She
wants to know why he murdered her daughter.

A week later I'm going back to see Tom in prison. He's telling me that he has written
a letter to An. His new lawyer wanted to read it first, so he can't give it to me for the mo-
ment. He's telling me that he was very depressed after he divorced Sylvie. He took ten pills
a day and was seeing a psychologist. He couldn't deal with the divorce; he felt really down.
And then it happened. While in prison, he's trying to see deep within his soul. He feels like
a monster. The fact that An wants to talk with him, despite what happened, makes him
feel slightly human again. He doesn't remember much about the murder, only flashes. He
doesn't understand how he was able to do such a thing. He says that people have a brake,
a brake that prevents them from doing terrible things. Like an “emergency brake™... But that
brake wasn't there. His emergency brake didn't work. And that scares him.

Tom wants to meet An and apologise in every way that he can and thank her for taking
such good care of his children.

A week later I'm going back to An and tell her Tom's version of the facts. She doesn't
really believe the emergency brake story. She understands the concept. But he took the
knife and plastic with him before they went to dinner. Why would he do that? He planned
it all in his head. Maybe the emergency brake story is just a story he tells himself to ease
his mind. An doubts his sincerity. An thinks Tom is deluding himself with this “emergency
brake” story. She thinks it's a way of surviving ... at the trial he will have to give answers. At
the mediation meeting she hopes to see whether he's lying or not.

An tells me that she has some more questions for Tom: What was he going to do with
her dead body? Did he really think he could get away with this? Was Sylvie taking drugs?
What does he do all day in prison?

When | see Tom two weeks later, he tells me that his case will go on trial within five
months.

In Belgium we have a tribunal for serious crimes, with citizens
as a jury. Such a trial takes a whole week. The whole written
investigation will be done again orally. All the witnesses, family
members of the victim and offender, the investigating judge and
police officers have to come to court to tell the jury what they
know. Then the jury has to decide whether the accused is guilty
or not. When they have decided that the accused is quilty, they
have to decide on the punishment. This decision must be taken
in consultation with professional judges.

Such cases are closely monitored by the press. You can fol-
low the whole case in the newspapers.
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This oral procedure and the press are very big risks for a
mediation in such cases. Since 2005, we have had a law that
says that all the information from the mediation has to stay con-
fidential and that mediators cannot be called as witnesses. And
lawyers have to be quiet about the mediation at the moment of
the trial. But when a lawyer mentions something about the me-
diation, the only thing the judge can do is ask the jury to pretend
they didn't hear it.. But of course they already heard it ... They
heard it and the press heard it too! There's a big risk that you
get a big headline, such as “grandmother visits the murderer of
her daughter,” in the newspaper the next day. So in such cases
we have to prepare all parties for these risks.

One possibility for avoiding abuse of the mediation is to
draw up a written agreement. This is a paper where all parties
can write down their point of view and their arrangements. But
there is also the possibility to write “the victim and the offender
had a mediation meeting in prison at that certain date, and they
both want to keep the content of this meeting confidential’ The
mediator can ask for this agreement to be added to the court
file. If everything goes well, the judge can read this agreement
out loud during the trial. This way we can limit the risk of abuse.
Such an agreement is only possible when both parties agree.
They both have to sign this agreement.

Tom answers all of An's questions. He also understands that An doesn't believe the emer-
gency brake story. He doesn't even understand what he did either. This is the most difficult
aspect for him. He tells me that he doesn't remember if and when he put the knife and the
plastic into his car boot. He supposes that he's displacing things in his mind ... He tells me
that he would like to talk to a psychologist about this but in prison there's nobody to talk to
about such things... The psychiatrist in prison only prescribes pills, to keep everybody quiet.
Because of the questions from An, Tom starts to think again about how everything must
have happened that evening and about his acts. He tells me that honesty is very important
for him. Not only during the trial, but also during the mediation.

Tom gives me a letter he wrote for An. His lawyer also read the letter and advised him
to delete some things. | ask Tom if | can read the letter first, before | give him to An.

When offenders ask us to deliver a letter to the victim, we al-
ways insist on reading it ourselves first. We do this because we
want to make sure that the content of the letter is acceptable
and corresponds with the content of the mediation. We also
need to know what the letter says so we can help the victim
understand the content of the letter.
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In his letter Tom expresses his regret for what he has done. He also expresses his thanks
to An. He is very grateful that she takes such good care of his children.

We agree that the next time | visit Tom, his helper from offender support will also be
there so we can prepare for the meeting with An.

One week later I'm going to An and her helper from the victim service to prepare for
the mediation meeting. She tells me that she talked to her lawyer. He doesn't have an
immediate problem with the mediation. We also discuss what An is going to say to the
children about her meeting with their father.

Tom's parents visit him every week and once a month they
take their grandchildren with them. Tom’s children are 3 and
6 years old. In Belgian prisons, offenders also have the possi-
bility of seeing their children in a special “children’s visit”. Once
a month the offender support service organises a supervised
time when children can go and see their father. These visits
are held in a room where there are toys so they can play with
their children in a warmer room and not in a big, cold room
where other prisoners are around.

An decides to tell her grandchildren that she's planning to see their father. She also informs
the children’s teachers at school.

When | tell her that Tom wrote her a letter, she immediately wants to read it! An won-
ders if his apology is sincere. Is he sorry because he got caught? Is he sorry because he's in
prison? Or is he really sorry that he murdered her daughter in cold blood? And is he sorry
he took his children's mother from them? Or is it all an act?

Now | have to tell you a little bit more about the prepara-

tion for a mediation meeting. It always runs the same for

both victim and offender. We talk about several aspects of

the meeting...

» When and where. In this case the meeting has to take
place in prison. That's not always easy. Prisons are not set
up for victim-offender meetings! It's always a search for a
good location. In this case, the governor offers us a room
where all their internal meetings take place. When | go
to prison and take a look, it appears to be a rather large
room with a large table in the middle. It looks good. Then
| go to talk to the governor and we make some practical
arrangements, such as who will accompany the victim
when she arrives at the prison?, Will he inform his ward-
ers that a victim will be coming to prison? Can he be sure
that the victim doesn't have to wait in line with visitors for
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other prisoners? Will there be coffee during the meeting?
Who will accompany the victim after the meeting? Can
he make sure that we don't have to wait too long for
Tom? Because of other movements in prison, for exam-
ple. In my conversation with An it is very important to tell
her what she is going to experience when she enters the
prison: the heavy doors with many keys, the metal detec-
tor, more doors and keys, the warders, the other visitors,
.. | also describe the meeting room to An and Tom.
Then we give the structure of a mediation meeting: the
mediator starts with an introduction. Then the victim
can say what she wants to tell. The offender has to be
quiet. When the victim is through with her story, the of-
fender can tell his story. The victim has to be quiet. Then
both parties can talk to each other, ask questions, give
answers, ... the mediator does not intervene. Except when
people are unable to talk to each other over this.

Who will be in the room first? Does the victim want to
be already sitting at the table when the offender enters
the room? Or does she prefes entering after him?

Who is going to sit where at the table? We first ask the
victim. Does she want to sit in front of the offender? With
her face to the door? Where does she want to place the
mediator? And her helper?

What does the victim want the offender to do when he
enters the room? Can he shake her hand? Is he going
straight to his chair?

Who's going to start talking first?

What is your intention for the mediation meeting? And
what if you don't achieve that intention?

What are you planning to say? Do we make a list in ad-
vance?

What do you expect of the mediator during the media-
tion meeting?

What's the worst thing that can happen during the
mediation meeting? In that case what are we planning
to do?

When you want a break, will you be able to say this to
the mediator or do we have to agree on some kind of
sign?




»  What are you going to do when the mediation meeting is
over? Do you want to leave first? Are you going to shake
his hand?

»  Who's going to take care of the after-care? Mediator or
helper or ...?

» Did you inform your lawyer? Did he gave you advice
about “things not to talk about™?

» What are you going to tell to your husband, children,
family, friends? ...

We go back to our story. An wants me to wait for her at the entrance of the prison. She
wants to be in the room before Tom enters. She wants to sit in front of him, and she wants
Nathalie to sit beside her. She wants me to sit in between her and Tom. She will shake
Tom’s hand when he enters the room. She wants him to be comfortable, so that he will
feel at ease to answer all her questions. She has no problem with making eye contact: if it
becomes too difficult for her she will look down.

During the conversation An hopes to find out whether Tom is being honest or not. She
doesn't want the meeting to in order get an apology from Tom — she wants the meeting
to get answers!

An will speak first. She wants to ask Tom a lot of questions and also tell him that he made
his children the children of a murderer. She wants to tell him how the murder of her daugh-
ter affected her life. And not only her life but also the life of his children, family and friends.

An feels that the worst thing that could happen during the meeting is that Tom could
start lying. If he lies, An won't hesitate to confront him with that. But even if she feels that
he is lying, she wouldn't consider ending the conversation because she believes that he
cannot lie about everything!

If things get too difficult for An, she will signal that to me by saying “Just a minute”. That
way we can take a break when necessary.

At the end of the meeting she will shake Tom's hand and he can leave the room first.
Afterwards she'll go and get a coffee with Nathalie, so they can talk about how the meeting
went. An has only one expectation: to hear the truth!

After | prepared the meeting with An, | do the same thing with Tom. Tom also thinks
that it's a good idea that An will arrive first, and that | sit in between them. Tom doesn't
know if he'll be able to look An in the eye; he feels ashamed. When [ tell him that An wants
to shake his hand at the beginning and ending of the conversation he starts to cry. He's
very grateful for this gesture.

[t's not a problem for him that An will start the conversation. He also made a list with
things he wants to say to her:

» He wants to thank An for the meeting and for taking good care of his children.
» He wants to tell her that he can't stop thinking about what happened that day.
» He wants to ask An why she is talking to her daughter’'s murderer?
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» He wants to tell her that he realises that the daily care of the children is very dif-
ficult and hard for her.

» He wants to thank An for letting the children visit his parents.

» He wants to tell her that he will accept his punishment.

» He wants to tell her that his feelings of guilt are overpowering everything. When
he laughs, he feels guilty.

» He wants to tell her that while he's in prison he's doing everything he can to help
other people.

» He wants to tell An that he's not running away from things. That he also wants
to know what happened that day. He is searching for help in prison, but nobody
can help him with this ...

P "Will An accept that one day, | will be leaving prison?’

For Tom, the worst thing that could happen during the mediation meeting is that the pres-
sure will be too great for him, and that he will lose it! He's afraid that An will insult him or
scream at him... He would understand her emotions but he wouldn't be able to listen to
it. He's afraid that the situation could explode, and he never again wants to lose himself in
a blur of emotions and aggression. He tells me he will look down if it gets too difficult for
him, and that way | will know he needs a break. Tom hopes that, after the meeting, An will
be able to see the situation in grey rather than in black and white. He hopes that everyone
will feel better after the meeting. After the meeting Toms helper will stay for a while so
they can talk about the meeting.

| tell him that An is planning on telling the kids that she's going to see him in prison to
have a talk with him. Tom starts crying again and say “What a woman”. But he has to admit
that the meeting feels like a pré-trial for him.

And then the day of the meeting has come. When An and Nathalie arrive at the prison,
it's very clear that both of them are nervous. Even though we prepared the meeting in
detail, An is overwhelmed. We walk in together, through the metal detector, a few secured
doors. All the wardens are very friendly.

The governor took every precaution necessary for An’s visit. All the members of the
staff are well informed. One warden guides us from the entrance to the meeting room. We
are a bit early so we had to wait 15 minutes. As An and Nathalie sit down, | give everyone
a cup of coffee. After 10 minutes the warden tells us that Tom is in the next room, and that
he is ready to come in whenever we are. | ask An if she's ready. An is ready. | go to the next
room to see how Tom is doing. He's also very nervous, but he's ready to see An.

When Tom enters the room An stands up and reaches her hand to Tom. Tom shakes
her hand and finds his seat. You can feel the tension in the room... Tom doesn't make eye
contact with An.

| start the meeting with a little introduction. As | start speaking, | can see that An and
Tom are carefully starting to make eye contact. | talk about the steps everybody took in this
mediation and | thank them for being brave enough to be here today to meet each other.
Then | ask An if she's ready to tell her story. She takes her list out of her bag and starts with
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the first thing on her list. During the conversation there are some moments of silence and
emotion, but both parties are very respectful towards each other.

After an hour and a half we decide to end the meeting. | thank everybody for coming
and ask Tom if he's ready to leave. | tell him that | will visit him in a few days to see how
he's doing. Tom stands up, shakes An's hand and he leaves the room. In the hallway An tells
me that she feels relieved, and that she's very happy she went through with the meeting.

We say goodbye and | promise to call her within a few days to see how she’s doing.

A few days later | go to Tom in prison. He tells that after the meeting he had a long
talk with his helper. He felt relieved, and it felt good to talk about the children. Tom was
shocked to see how much An had aged... He felt very guilty for causing her so much hurt.
He hoped that the meeting would bring back some memories about the day of the mur-
der, but it didn't. Still, he's very grateful to have seen An. If in the future An has any other
questions, he will always try to answer them but for now he needs some time. When |
ask him if he wants to let the court know that there has been a mediation he says that the
court should know that there has been a mediation, but that they don't need to know what
they said during the meeting.

When | talk to An again, she tells me that she didn't hear anything new during the con-
versation. Everything he said, she already knew. But she doesn't regret seeing him. Now
she’s no longer afraid to face him. She thought that Tom looked good; he used to be much
more skinny.

She's disappointed that Tom didn't answer all of her questions. She can't believe that
he doesn't remember a thing. Everybody always tells her that Tom manipulates the people
around him, maybe they are right? But An is satisfied that she had the mediation meeting.
It felt good for her to hear that Tom was so grateful to her for taking such good care of
his children. It gave her a feeling of affirmation and acceptance. That was very important
for her.

She doesn't want to see Tom again before the trial; she also needs some time. She plans
on reading the criminal file again. After the trial she would like to see him again. She also
wants the court to know that there has been a mediation, but they don't need to know
what's been said between them: that's private.

We make up a written agreement...

This mediation came to an end. It has lasted for one year.

Three months later Tom has to appear in front of a judge and jury. The judge mentions
the mediation and reads out loud the written agreement. After five days in court, Tom is
found quilty of murder and gets a punishment of 25 years in prison.

Two months after the trial | receive a phone call from An: “Is it possible to talk to you
again?” We make an appointment. She tells me that the trial was OK. Everything they
talked about she already knew. She tells me that after the trial she walked up to Tom and
asked him to get stronger in prison, to do something with his punishment.
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She says that she wants to talk to Tom again. Not about the trial, not about the murder
but about other things like:

» | heard that there are some problems with his parents? Is this true?

»  The children didn't visit Tom the last time. Why?

» From whom is Tom getting information?

» Is there anybody helping him now with his treatment? Is he already doing some-

thing with his punishment?
» How can we make arrangements about the children?

An tells me she wants a conversation about how things are going at this moment. Not
about the past. She wants a mediation meeting again as soon as possible to talk about the
future. She wants to be able to make arrangements with Tom himself, not with his parents

When | go to prison to talk to Tom, he's happy to see me. He's telling me about his
punishment, the day he could possibly be free with conditions (December 2012), ... He tells
me that when An came towards him after the trial he immediately forgot his 25 years.
“At that moment, An gave me the power to stand up and go for it. Those words were a
beautiful present she gave me.”

He tells me that there were some problems at his parents’ home. But everything is OK
now. Next week they will come and visit him with the children. Tom also feels that it would
be easier to make arrangements about the children with An, instead of with his parents.
His parents are very afraid of doing something wrong or asking something wrong of An.
Tom says that it's fantastic that An lets him be a father again! Tom agrees to speak to An
again to talk things through.

So, Tom and An meet again! Together they make some practical arrangements for the
children. They agree that the children can see Tom on special days, such as Christmas or
their birthdays. If Tom wants to see the children, he can write a letter to An and ask her
if it suits them to come for a visit. If An has any questions at all, she can always write him.
Tom will even put An on his list of visitors. If there is ever an emergency, she can go and
see Tom if necessary.

During this second mediation meeting they both tell me that it is very nice to be able
to arrange some things by themselves without intervention from all kind of services. They
are planning to continue this way of communication by letter.

We end the mediation. A few months later An calls me to tell that she already received
a letter from Tom with several dates for children’s activities in prison. She also went to an-
other prison to talk to offenders about her experiences as a victim. She tells me she needs
to do these things so the death of Sylvie hasn't been in vain.
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Déra Szeg6 — Borbdla Fellegi

SORTING OUT FAMILY RELATIONSHIPS IN THE
COURSE OF A TEMPORARY RELEASE - ROBERT’S
STORY

Participants

The participants in the family group conference were Rébert, aged 40, serving a 16-year
prison sentence for a first offence of homicide, public endangerment, theft and burglary.
He will be released in four years. The mother of the inmate lives in a small town in north-
east Hungary, while his wife and four children live in a nearby small village.

Two years ago, Robert entered the penitentiary, which participates in the MEREPS pro-
gramme. He had faced disciplinary measures in previous penal institutions. In the current
institution he is known as a well-behaved, cooperative and calm inmate. He works in a fac-
tory and spends most of his free time building scale models of buildings and other objects
out of matchsticks. He used to live in a seven-member cell community, in which he at-
tempted to involve his cellmates in the work in exchange for barter. Some of his cellmates
cooperated with him, but others could not tolerate him working late at night in the cell.
Prison educators decided that his model building had a good effect on his conduct inside
the institution and would also help his life after release. They supported his efforts for this
reason, and put him into an individual cell. Some steps taken by him indicate that he is con-
sciously planning for his life after release from prison — he has applied to a cabinet-making
course advertised within the prison as well as for the “Net-Ready Programme”, because he
would like to start a carpentry business with his son.

Robert has kept in close contact with his mother, who met with him on a weekly basis.
At first, his four children saw him monthly; later they came less frequently, but he still meets
with one or the other every three to four months. His relationship with his wife has dete-
riorated during his prison years. They have not divorced, but do not consider themselves
as spouses. His wife has accepted that the children maintain regular contact with Rébert.
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Regarding the family group conferencing

The family group conference came about because the inmate requested a temporary
release from prison in order to do some repair work on his family's house, which was in
very poor condition. His wife and children live there. His request for a 5-day temporary
release was under consideration, and the environment reports from both the police and
the probation officer stated positive opinions.

One of the aims of the family group conference was to prepare Robert, his family
and the local community for his temporary release, to offer all parties an opportunity to
share their fears and expectations, and to identify available resources and possible conflicts.
Meanwhile, the five-day schedule was being planned. Another important goal was, before
the decision on the temporary release was taken, to ensure that the prison governor would
obtain the additional information and a more in-depth understanding of the inmate and his
family that would confirm the correctness of his decision.

Preparatory phase

During the preparatory phase, we arranged for personal meetings at the locations where
the temporary release was to take place: we met with Rébert's mother in the town, and
with his wife and children in a nearby village. Robert's educator, MERPS mentor and a re-
searcher took part in the talks.

These talks had several aims: to prepare for the conference, to map the parties’ expec-
tations, fears and motivations, and to inform the family. Another aim was to inform the
penal institution of the inmate’s family circumstances and environment, and any potential
risks of the temporary release.

Discussion with his mother

Roébert's mother lives with her daughter and two grandchildren in a one-and-a-half room
apartment in a block of prefab flats. Her daughter is divorced and a single parent. It appears
that the crime he committed has shaped his mother's life since then. She has collected all
the newspaper articles about it since the trial. Her daughter works, while she — in connec-
tion with the events related to her son — has gone into pre-retirement. She emphasised
that her daughter's work is extremely important to her: it is from these earnings that she
is able to visit her son regularly.

In the course of the discussion, we learned of a conflict between Rébert's mother and
his wife — partly due to the fact that a relative of his wife was Robert’'s accomplice. "Ask his
wife. They deny everything to me. His wife’s relative was his accomplice. | won't allow him to
meet with that type of people. (..) The trouble started when they got married. His wife's family
and friends were a bad sort.” Another cause of tension is that his mother has not accepted
his wife's new relationship, nor that his wife has failed to stand by Rdbert while he serves
his long sentence. However, she keeps in contact — albeit loosely — with Rébert’s children.

We learned that the conflict between Rébert's mother and wife could represent a dan-
ger in Roébert's temporary release. His mother declared that, if the relationship between
Roébert and his wife is patched up during the time he spends at home, then “I will no longer
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have a son”. A dispute arising from this could mean a risk factor with regards to the tempo-
rary release and the family group conference had to digress in order to cover this issue as
well, especially seeing as Rébert would have liked to spend time at both places. A positive
factor was that his mother accepted the fact that Robert would spend most of his time with
his children: “I won't be offended if he sleeps there. It's far for him to always have to leave. Just
so long as he doesn't get back together with his wife.” She also accepted the fact that her son
would spend a significant part of the five days working. She further agreed that, for the
purposes of the temporary release, she would sit down with her daughter-in-law to agree
on how to divide the time he would spend at home.

During the discussion, the issue of reparations towards family members as well as to-
wards the victims of the crime also arose. An especial significance to this came from the
fact that, during the preparatory phase for the conference, Robert was not able to see the
“person” behind the victim. He saw his actions as crimes against institutions, and that there
had been no individual victims. Hearing of the family’s trauma and needs opened the way
for Rébert towards atoning for and taking responsibility for his actions. “To this day, we have
not been able to accept that he committed a murder. We see him as guilty. Even if he was just
an accomplice to the crime, he was there too, and didn't go away. That's why he's guilty. (..)
My daughter has trouble accepting that all my savings were spent on Robi: lawyer, packages,
visiting. They knew that he was my favourite.” Rdbert also broke into the restaurant where
his sister used to work. It turned out that, because of this, his sister also found herself in
the role of a victim.

Although the decision of the governor had not yet been handed down, the family was
already preparing for the temporary release. They had already arranged for a relative who
had a car to pick him up and bring him back to the prison. When his educator asked what
were the chances of him meeting up with his former accomplices, she answered that his
accomplice is serving a sentence in a penal institution in another city, and that the others
do not live in this city.

Meeting with his wife and children

The meeting with his children and their mother took place in the family house that is to be
renovated. The family lives in one of the outer unpaved streets of a small village and, from
the outside, the house seems to be in good condition. They moved to this village ten years
ago, because it was close to his mother’s relatives. His 16-year-old son is taking a training
course for specialised workers, while his daughters (aged 17, 18 and 20) earn their living by
working at student jobs and part-time jobs and also receive social aid from the state. Their
mother does not work, due to illness. The children were awaiting our arrival. During our
discussion, their mother called home, telling us that she was undergoing treatment at the
hospital and that she would be arriving later than expected.

The children said that they felt that their father had been present during their childhood:
“he was able to help sometimes. He always sent things, money too.” However, the time with-
out him had been difficult for them, as well as the fact that he had committed a crime. We
learned than no one had talked about this outside of the immediate family: “we never told
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our friends or classmates anything. We said that our parents had got divorced. That's what
Mum said, that's what we said too.” According to the children, many people in the village
know that Robert is in jail, but few know why he is there. “If people ask, we don't answer.
We just say that we don't know, and that’s all.”

They showed us the part of the house that needs to be fixed and we also learned that the
son will be actively taking part in the work. Their plans and expectations with regards to the
temporary release were in agreement with one another as well as with those of his mother.

They brought up the issue of the tension between their mother and grandmother as
well. They drew a parallel between the two women'’s personalities and did not associate
the conflict between them to the time of Rdbert's imprisonment: “They hated each other
from the beginning, because both of them are very wilful. They are both very rigid in their view-
points.” The youngest daughter expressed hope that the relationship between mother and
grandmother could be repaired. They also knew about their grandmother's “threat”. All of
them expressed the wish that their mother and father would get back together again, but
did not think this possible. When asked what tension might arise between them and their
grandmother during the temporary release, the oldest daughter answered: “She will listen
to us more than she will listen to Mum, because we are his children. | think he also wants to be
with us more, and Mum knows this too.”

We also learned that the plans for a father/son enterprise were not only on Rébert's
side, but that his son was also preparing for this by studying on a woodworking course.

Towards the end of the discussion their mother arrived; she told us that the children
have known since their early teens that Robert is in jail for murder. She sent the youngest
daughter out of the room, which seemed to indicate that she still does not know the full
story. She said that she did not get divorced because of the children and that they have
not lived as spouses for a decade. “/ just got tired of it somehow — lots of children and lots of
work. | got a boyfriend and our relationship ended.” During the entire period of his sentence,
she always felt that it was important for the children to remain in contact with their father.
She did not believe that there was any chance of restoring their relationship as spouses, and
thinks that her husband shares her opinion in this respect: “we could only be friends, as the
parents of the children.” They had also planned that Rébert would sleep in his son's room
and that his wife would spend the nights at her brother/sister's house. When asked about
his release from prison, she said: “I have my own life. He will also make a life for himself (...)
He will find work for himself.” Despite this, she expressed an intention to assist him in finding
work, and has already made some efforts in this direction.

The family group conferencing

Robert, his mother, his 16-year-old son and the two male relatives who were to assist in
transporting him home and back took part in the family group conference on behalf of the
family. On behalf of the penal institution, the governor, the department head of the prison
and the inmate’s mentor/educator were present. The facilitator was MEREPS mentor Vidia
Negrea. The conference started by taking up a spontaneous conflict situation: a misun-
derstanding that had occurred between the educator, the MEREPS mentor and the family
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during the preparatory meeting. The family had understood that, if the conference were
successful, they would be able to take Robert home straight away. They were expecting
him home with a several-course meal. This conflict allowed the temporary release issue to
advance in a positive direction, as the misunderstanding of the family and their reaction of
disappointment confirmed to the governor that they were able to handle conflicts well: no
accusations were thrown about nor was there an attempt to lay the blame on someone.
They immediately understood the situation and made efforts to solve the problem.

As a result of the conference, the family was able to see the inmate in the penal institu-
tion. This allowed them to form a much more realistic and up-to-date image of him, and
both their fears and illusions about him subsided. In closing, the conference participants
outlined a timetable for the seven days of temporary release. The relative agreed to take
him away at a specified time and to return the inmate one week later. They decided where
Roébert would be on each day of the week, what he would do, and what means of trans-
portation he would use from one location to the other. The family was to notify the penal
institution if any problems arose, and they also agreed to document all work on the house
and that all members of the family would write down their thoughts and feelings about this
one week and forward these to Robert. As a result of the family group conferencing, the
governor approved the temporary release.

The temporary release and its aftermath

During his leave, Rdbert carried out the work around the house (wallpapering, painting the
hall, plumbing). In accordance with the agreement, his son took photographs of this which
he handed over to the educator when Robert was returned. There were a few points in
which the family diverged from the agreement reached by the family group conference.
Contrary to the agreement, Robert spent all of his time in the village, in the home of his
wife and children. He only spent the first evening with his mother. The fears of his mother
expressed during the discussion did come true — which was the probable main cause of
conflict regarding his time spent at home — Robert did get back together with his wife.
No open conflict occurred between him and his mother during the time of his temporary
release. According to the educator, his time spent at home had strengthened the bond
between mother and son. He also improved other external relationships: he spoke with his
son's boxing coach — an old friend of his.

According to the educator, fundamental changes have occurred in his conduct since
the temporary release. He has begun to express his feelings and is making plans for the
remaining time of his sentence. His relationship with the educator has also become more
familiar: “instead of bringing up his plan to ask for a short release for Easter in the confer-
ence room, he mentioned it informally, as we walked back to the cell. (..) He also said that
before, when he made an application for a temporary release, he had promised himself that
he wouldn't come back. But now that it actually worked out, he never even considered the
possibility of not returning.”

The renewal of his relationship with his wife caused Rébert's relationship with his moth-
er to deteriorate. His mother — previously the only person who gave him continuous sup-

293



port — is sticking to her earlier statement: she neither calls nor writes. However, if Rébert
calls her by telephone, she does answer.

In the support group, we continuously tracked the follow-up to Rdbert's case and how
the relationships developed. The educator said that although it is as if the “inmate had been
switched with another”, the break in his relationship with his mother was a great burden for
him. Subsequently, Robert took active steps to improve his relationships. He requested a
short leave for Easter in order to clarify whether his renewed relationship with his wife was
actually realistic and sustainable. He also planned to try to reconcile his mother and his wife.
Since that time, Rébert has been home twice on leave, and continued the work around the
house. In both cases, his leave was uneventful. Robert has become closer to his wife and
children, while his relationship with his mother remains chilly. He has declined offers by his
educator and MEREPS mentor to hold another family group conference to help set things
straight in these relationships. From now on, he intends to deal with the matter on his own.
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Negrea Vidid'
THE APPLICATION OF THE RESTORATIVE APPROACH

IN THE REINTEGRATION OF EX-PRISONERS

In the following we wish to demonstrate the potential role of restorative meetings in rein-
tegration through the case of an ex-prisoner.

As the Hungarian representative of restorative practices developed by the International
Institute for Restorative Practices (IIRP), The Community Service Foundation of Hungary has
participated in the reintegration efforts in prisons several times through training proba-
tion officers and providing support to newly-released prisoners. | came into contact with
Balassagyarmat prison and its governor when | participated as a guest at a group session
of the Hungarian Crime Prevention and Prison Mission Foundation (the Sycamore Tree
Programme, or in Hungarian, the so-called “Zaccheus Programme”). The governor and
| started to think about how restorative practices could be applied to prisoners who had
spent a long time in prison before their release.

A lucky coincidence
The start of our cooperation and the selection of the ex-prisoner to be involved in the
programme were affected by the following factors. First, in the framework of the Zaccheus
programme, prisoners worked in groups, on issues related to their crimes and explored
ways to repair the relationships they damaged. Among other things, it resulted in a change
in their attitudes: Some of the participants became aware of their responsibility for what
they had done, which motivated them to make it right in one way or another and earn the
forgiveness of their victims.

Based on the feedback provided by the participants, the programme established a
bottom-up approach by making the prisoners want to reintegrate and repair the damage
they had done.
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Second, even though community work in the facility was available for the prisoners as a
symbolic way of compensation, there was still a lot to do in terms of the opportunities to
make contact with the victims, and to get rid of their stigma by making direct reparation.

Third, the management of the facility found it important to support processes that help
prisoners regain control over their lives in a way that allows them to avoid re-offending and
that is acceptable for the family or community they damaged.

When we met, the prison governor suggested that we should work with a particular
prisoner who demonstrated spectacular improvement and who, unlike most of the other
long-term prisoners, had been able to maintain contact with his family members, who
wrote him letters and visited him on a regular basis.

Both the governor and the department manager found it important to reward the
prisoner, who had been convicted for murder, for his improvement by supporting him, and
they were willing to identify the conditions and factors that might jeopardise his reintegra-
tion after his release. They believed that it would be beneficial for both the prisoner and his
family to have an opportunity before his release to plan their future together, to discuss the
upcoming issues, or simply experience what it feels like being together again, which might
increase the prisoner’s chance of successfully re-integrating after spending 12-13 years in
prison.

Based on the collected information, it seemed obvious that, even though the interven-
tion would require more time, effort and human resources than any previous programme,
due to the nature of the crime it might effectively include restitution and the reparation of
relationships, as well as identifying needs and resources. The cooperative attitude of the
prison management and the favourable conditions (including my positive experience with
family group conferencing) encouraged me to launch the pilot programme and try out a
combination of restorative practices and activities facilitating re-integration. A wide range
of interventions were apparently needed in the given case to align probation work done in
the prison, follow-up, family support, victim support, and community service.

Cooperation

Firstly | met Janos, who had been convicted for murder, at the above-mentioned group
session, where he articulated his ideas and worries regarding his release, and asked for help
to repair his relationship with his family and to earn the forgiveness of those he hurt.

His request was welcomed by the prison governor, who was willing to release him for a
couple of days in half a year to allow him to strengthen his family ties, to prepare for his final
release due in 1-1.5 years, and to assess the family's feelings towards him. The temporary
release was planned to take place around Christmas, but the governor wanted to make
sure first that the short leave would not pose a risk to anybody.

With a view to preparing the intervention, we discussed the details of the coopera-
tion with the prison governor, the department manager and the leader of the Zaccheus
programme. We agreed that the activities involved would be based on the restorative ap-
proach, and therefore decisions would be made and the nature and frequency of interven-
tions would be determined with the needs and resources of the people concerned in mind.
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We basically sought to find answers to the following questions:

Is the family prepared to re-establish ties with the offender? If not, is there a place
for him to go after his release? If they are, what is required to allow the family
and the offender to be together during the temporary release and after the final
release? How will they deal with the potential conflicts with other family members
and the local commmunity during and after the temporary release? How will the local
community receive the offender? What can the offender do to repair the harm he
has done? What is required to reduce the risk of re-offending and to support the
released offender in becoming a valuable member of the community?

In order to answer these questions we decided to implement a three-phase intervention
programme:

The first phase included a meeting at the prison and was aimed at making preparations for
the temporary release by strengthening the relationship between the offender and his family.

In the second phase a family group conference was to take place shortly before the
release of the offender into his neighbourhood with the involvement of the family and
members of the community.

The third phase includes a restorative conference aimed at mitigating the damage
caused by the crime and making reparation in the affected community, in accordance with
the preparedness and feelings of the victims. The present writing is concerned with the first
and the second phases, with the third one being in progress.

1. Strengthening family ties

Exploring the offender’s motivation

We discussed the underlying factors behind the request Janos had made at the group ses-
sion in the framework of a personal interview. The meeting took place in a relaxed environ-
ment, in a room dedicated to this purpose. A young man came in with a smile on his face
and his hair fixed in a ponytail. He was polite, and gave the impression of a well-mannered,
self-confident and self-assured person. Janos, 35 at the time, had been sentenced to over
10 years' imprisonment for murder. He was reluctant to talk about his past and the crime
he committed, trying to avoid this line of conversation by focusing on his current situation
and plans for the future.

He told me that his elderly parents had been unable to control him when he was a child,
so he had dropped out of school, run away from home, and done bad things, of which he
was ashamed and remorseful. Living a reckless life, he had not cared much about either his
family relations or his children, born from different mothers. He said that his violent behav-
iour had caused him much trouble both before he was convicted and during the first years
of his prison time, but the loyalty of his partner and their two children, as well the Christian
values he learned during his prison time, changed him completely and gave purpose to his
life. Several times during our conversation he mentioned that he was willing to strengthen
his family relationships, to take care of his family, and repair the damage he had caused to
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other people. Although he had been given various benefits and opportunities due to his
good behaviour, which made his prison days easier, he was increasingly worried about his
release and return to the outside world. He told me that his biggest concern was that his
partner rarely sent him letters and wrote only about general things, preventing him from
getting to know the life of his family and strengthening their relationship. He said that he
was willing to prepare to be a good father before leaving prison, but it obviously required
good communication with his family. He was happy to hear that he could meet and talk
to his family and could even leave the prison for a short period. He readily provided all
information necessary for making contact with the woman and the children, and was also
prepared to write a letter to his partner to let her know that he had asked for help in re-
pairing their relationship.

The prison governor approved a meeting to be held following the next visit of the fam-
ily, providing that they were willing to participate. Other family members who might help
to prepare Janos for his release were also allowed to take part.

Preparation of the family

Following a phone conversation, | visited Janos' partner and family at the partner’s parents’
home in August 2009. The house was located on the outskirts of a beautiful town with
a population of 4,000, located in the outskirts. The dirt road leading up to the house, as
well as other buildings in the street, seemed neglected. Méria, Jdnos’ partner welcomed us.
She was a bit embarrassed and apologised for the condition of the house. Struggling with
tears, the young, fragile woman ushered me in and introduced me to her family. Her par-
ents and children were present, and later another relative with a small child also appeared.
The house was remarkably clean and tidy, and the atmosphere was surprisingly friendly,
considering the circumstances. During our conversation it turned out that the family relied
on seasonal work to cover the needs of the 12-year-old boy and the 14-year-old girl, and
to offset the consequences of their father's crime and absence. However, this task often
required them to go beyond their limits, which made most of the locals respect and willing
to help them. In response to Janos' concern about their rare correspondence, Maria said
that she had no energy left for writing letters after her daily struggles. She told me that
her being alone made her sad and angry, and also told me about her love towards Janos.
The conversation became emotional when the children talked about how their father's
behaviour and absence affected them. Janos’ son was struggling with tears while talking
about how he had been stigmatised as a small child for what his father had done, and
how hard it was for him not to respond to it with violence. As, despite all efforts, he was
sometimes unable to control himself, the family had to turn to a psychologist. By contrast,
the girl responded to the situation by becoming ambitious, and finished her elementary
studies with excellent grades. The words of Maria's mother provide a concise summary of
how the family related to Janos: “..I condemn what he did, he committed a crime. But Jdnos
is a kind man, and we would be happy to have him with us again, as long as his intentions are
good. The children need him, and so does Mdria, who still loves him.” They were happy to
hear about the meeting, which all five of them were willing to attend.
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After informing Janos and the prison officers, we scheduled the meeting and | pre-
sented its structure. Then | informed the family about the details.

Restorative meeting with the involvement of the family

The meeting, which was aimed at preparing Janos for his temporary release, took place
in the prison in September. The family members, who all showed up as promised, were
transported to the facility by a relative. The prison governor, the department manager, and
the probation officer who led the group sessions mentioned were also present.

Being the first time for a long while that all six members of the family were together,
the meeting was very emotional in the beginning. First the governor presented his ideas
about the process, then | started to facilitate between the parties. The conversation went
on focusing on restorative questions the attendants were already familiar with (What hap-
pened? How did it affect people? What is required? What should be done?). Every par-
ticipant was allowed to talk about what they thought about the issues. The participants
shared their major achievements and difficulties in recent years related to what Janos had
done. The whole family was moved by the governor's report on Janos' behavioural change.
Maria listened to the man with tears in her eyes and full of gratitude. Then brainstorming
took place as to how the family ties could be strengthened, how communication could be
enhanced, and how it could be ensured that they spend the holiday happily together. The
fact that the participants knew the meeting structure and had been prepared for the ques-
tions contributed to the establishment of an open atmosphere, in which the participants
were able to freely come up with their ideas.

However, during the discussion of expectations and specific plans, Janos brought up a
topic the family had never before talked about in the presence of the children and stran-
gers. He said that while he was at home, he would like to treat all the four kids as his chil-
dren. The statement was like a bomb going off in the room, tearing into pieces the idyllic
atmosphere of the meeting. The children, who knew about only one half-sibling, were
shocked, and others in the room also gave strong emotional responses, from becoming
speechless to angrily starting to blame each other.

The crisis was solved by a restorative technique: all participants, one after the other,
were encouraged to speak about how they felt about the new development, which gave
them an opportunity to freely express their emotions. The honest reaction and emotional
feedback of the participants helped Maria to express her, so far hidden, disappointment,
anger and shame about what Janos had done.

Her emotional outburst clearly revealed the sources of conflicts that had been buried
deep so far. Although it was a very difficult situation for all participants, the fact that they
finally revealed their secret resulted in a positive turn in the conversation, making com-
munication more open. The real needs and expectations finally surfaced with respect to
their common future, allowing the family to deal with and prioritise the issues effectively.
The presence of the children, comments from the grandparents, and the thoughts of the
department manager helped Janos understandd the impacts of his announcement and
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behaviour, and highlighted the tasks he should accomplish in order to live happily with his
family again as a responsible father.

Among other things, Jdnos had to learn how to be a parent. They agreed that, for a
time, Jdnos would only observe the interactions between the children and other family
members, and only later, having discussed what he had seen as an observer and always
consulting with his partner, would he actively deal with the kids. It was a request from the
children that really moved Janos. He said that he had no idea that his behaviour had such a
great impact, even on his smallest son. The children indicated that they would like to show
up with him on the streets of the city “so that everyone can see that we have a father, who
is kind, strong and handsome, and who we can introduce to our friends.”

In the final phase of the two-hour meeting, the participants specified the precise tasks
to be done in order to restore their relationship, which they undertook to accomplish by
December, and those planned for Janos' 5-day temporary release. In short, the family’s
primary objective for the short leave was to restore the relationships between the family
and Janos, and to spend Christmas happily together.

The meeting closed in a relaxed and peaceful mood. To the family's pleasure, they were
allowed to spend another hour together without the presence of strangers.

The way the tension that developed during the meeting was handled, as well as the
family’s responsible and active attitude regarding the most critical issues, were considered
promising by the governor, who approved Janos' Christmas leave. The governor said that
he had never had an easier decision, because he had never had a chance to get an insight
into how the concerned family operated and get to know their strengths. Seeing the cohe-
sion of Janos' family, and being assured that they were able to provide both control and
support to Janos, the governor was convinced that he had made the right decision.

According to the department manager, Janos continued to behave well until his leave.
He participated in outside events where he sang religious songs, and he was looking for-
ward to his temporary release, but remained dissatisfied with the number of letters coming
from home. Apparently, during his long imprisonment, correspondence had become very
important to him, and he had thought that following the meeting he would receive more
words from home, at least from the kids. He was disappointed, and had difficulty accepting
that the number of letters did not grow. The problem generated tension between him and
Maria during their phone conversations.

After 12 years, Janos spent Christmas with his family again. Their schedule was pretty
busy as many relatives were willing to visit the family. According to the family members
and himself as well, Janos met all his undertakings. Minor conflicts emerged during his stay
at home, but Janos and his partner regarded these incidents as a chance to improve their
relationship. By their accounts, they often preferred discussing conflicts to sleeping, which
Janos was especially proud of, because, by his account, previously he used to resolve con-
flicts with aggression. Janos said that they both had changed a lot, especially him, because
he had always thought that his partner was a good person, but now he was also able to
show that he cared for her and to accept his wife's love.
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Seeing how his partner and mother-in-law dealt with the children made him respect
them, and he had also become proud of his children. Having met all his obligations related
to strengthening family ties, Janos returned to the prison on time. The meeting's purpose
was fulfilled: the family accepted Janos, they were able to cope with the problems that
arose, and Janos met the family members’ expectations.

2. Family group conferencing

Preparation of the meeting that took place before Janos’ release

The family meeting uncovered a series of issues that made Janos and his family feel disad-
vantaged and vulnerable. It seemed necessary to develop a community strategy in order
to restore Janos' and his family's status and value in the community. The restorative team
decided to hold a family group conference? before Janos' release.

The method is based on the active participation of family members at the meetings,
which makes them feel they are really involved in the process. For this reason, family mem-
bers play a bigger role in all stages of the process, from preparation to inviting the partici-
pants, and to the management of the meeting.

Together with Janos and the prison governor, we identified the people who could po-
tentially help to answer the questions previously defined, and support Janos' reintegration
to the community through various activities. Following a series of telephone discussions,
we determined the issues, the potential and required participants, and the venue and the
time of the event. Maria contacted their relatives and other potential supporters, while |
approached professionals and representatives of the community. As the procedure was
new to the participants, all people involved were provided with a manual, and |, together
with two professionals from the KOSZ Foundation, informed everyone of the purpose and
structure of the conference and about the roles of the participants by phone or in person.

Our discussions with the family members and key members of the community revealed
that the conference should also aim to make the community more sensitive to the issue,
and that it might help shape the local residents’ attitude, strengthen solidarity, and might
also facilitate the interventions and the availability of resources required for a successful
reintegration. The meeting, which was also attended by a few members of the community,
made Janos think that his plans for his post-release period, which did not seemed realistic at
the time, could be achieved easily and rapidly. The main issues brought up and discussed at
the preparatory meeting were related to how Janos could get a job and pay back his debts.
Janos, who did not stand a good chance of getting a decent job, planned to make a living
and pay back his debts, the amount of which he did not know, through cash in hand work
and trading. For this reason the list of those to be invited also included people who could
provide information and guidance in this regard.

2 The Community Service Hungary Foundation (KOSZ Foundation) offers training programmes on this
restorative model; more information on conferencing is available at their website: http://www.iirp.org
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All people contacted were willing to participate, hoping that Janos' return would not
result in prejudices, worries and fear spreading around the town.

The conference

The conference took place in a church hall on a Friday afternoon in June. Maria, her sister-
in-law and the chaplain’s wife took care of the catering, together with Janos, who had been
granted a brief leave again for the conference.

The overall purpose of the conference was known to all participants: to identify the re-
sources Janos could rely on after his release in his efforts to become a law-abiding citizen,
and to work out a plan for Janos' reintegration into his family and to the immediate and
broader community, and for the reparation of the damage caused by his crime.

The group of participants consisted of three sub-groups:

A, The family and relatives: 8 people (partner, mother-in-law, sister-in-law, cousins,
and their spouses)

B, Professionals: 6 people (the current and the future probation officers, the proba-
tion officer who was in contact with the victim's family, the prison department
manager, the district notary, the family service officer)

C, Supporters: 3 people (the chaplain, his wife and a psychology student).

Janos undertook to introduce the issues to be discussed at the conference and to present
his plans and major concerns. During this information-sharing phase the professionals pre-
sent provided the family with valuable support regarding the decisions they had to make by
demonstrating an open-minded, solution-oriented and supportive attitude. It took an hour
for the family to develop a plan of their own, including the definition of specific activities with
the related deadlines and responsibilities, grouped into the following areas:
» Accommodation — After Janos' release, the family will live in Maria's parents’
house, but in time they will rent an apartment of their own.
»  Work — Janos will accept the opportunity offered by the notary to work in com-
munity service.
»  Debt — Janos will ask the probation officer and local professionals to help him
to settle his large debt consisting of the court expenses and the damages done.
»  Christian life style — Janos will continue to live according to the Christian values he
learned in prison, and he will attend chapel services, where he will contribute to
the well-being of the community by playing music.
»  Relationships — Relying on his brother-in-law's and relatives’ support, he will
prove his commitment by avoiding the company of criminals.
»  Reparation — Janos would like to repair the harm he did to his family, the com-
munity, and the relatives of the victim. In this regard a further meeting will be
required in the near future.
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He undertook to engage in activities in order to repair the harm he did to his family and
the community as of the day of the conference. The follow-up meeting was scheduled in
three months time.

The professionals approved the plan and agreed that, should Janos breach the condi-
tions of his release, he would have to face serious consequences, including going back to
prison and losing his family's support.

The 4-hour conference ended up in an intimate atmosphere filled with hope. Some
participants expressed thanks for the opportunity, and the chaplain said a prayer.

The evaluation questionnaires completed by the family members reflected their com-
plete satisfaction regarding the form and content of the conference, their role and involve-
ment, and the output of the process. The feedback from professionals was also positive.
They expressed thanks for the opportunity to participate in the resolution of an apparently
difficult case and contribute to the meeting's success. The officer from the family service,
who said that he had been afraid of the offender before the conference, evaluated the
meeting with the following words: “when you can be part of a process like this, and see such
cooperation and commitment, you feel that you can really make a difference. This day gave
me back my belief in my profession.”

Having seen the cohesion of the family, all participants congratulated Méria and Janos,
and looked forward to their reintegration into the community.

During the three days Janos spent home after the conference he and his family started
to work on the tasks defined in the agreement. On the following day they attended a
service at the chapel, and on the next working day Jadnos visited the family service officer.

The judge approved that Janos should be released on parole earlier than expected,
so he could go home in the month following the conference. Before his release a closing
meeting was held, at which Janos told how he had thought a lot about his return to the
outside world in the last year, hoping that, once he was out, all his problems would be
resolved easily. However, in the course of the meetings he had realised that no one would
provide him and his family with a place to live and money. It disappointed him. He had
believed that, seeing the family's situation, the representatives of the city council would
provide financial or housing support to them. Nevertheless, he added that “| was surprised
to see how many people were trying to help us”. He also appreciated the opportunity to
talk about the incident from his point of view, which allowed him to clarify the details and
prevent conflicts and misunderstandings with his family members and friends about what
he had actually done. After the conference, he finally received many letters from his rela-
tives. He appreciated the opportunity to participate, together with his family and city of-
ficials, at a useful meeting, since when his partner had been less reluctant to deal with city
authorities, and his children had become more prepared to face their problems. Janos was
also happy to see that none of the participants at the conference had prejudices towards
him. On the whole, as a result of the process his communication with both his relatives and
officials became easier and more open, which he had not expected.
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Two months on

The town clerk has happily reported on the phone that Janos is working for the city. He
and his family decided to rent an apartment earlier than expected, but the family service
provided them with furniture. The clerk has also reported that all the people concerned
are very pleased to see the joint efforts that have already brought about spectacular results.
According to the family service officer, the children are fine and happy, and the boy has
gone through positive behavioural changes. However, he does not understand why the
family had to move and rent a flat so hastily, risking getting into financial troubles. Yet, they
are all fine; only Maria shows some signs of worry, so the officer makes efforts to talk to
her and support her.

Janos and Maria are fine and happy together, and are able to handle their minor con-
flicts. They have been able to integrate into the community and regularly attend congre-
gational events. However, they have difficulty trying to make ends meet, and have to rely
on their relatives help.

Based on their accounts, they are trying to establish their life and develop their life strat-
egy, with a view to maintaining balance in their family life.

Conclusion
Even though with the follow-up phase ahead of us we have only informal feedback to rely
on, based on the satisfaction of the participants we may conclude that this type of meeting
is suitable for helping prisoners before their release to deal with the problems related to
their reintegration, while also taking all stakeholders' interests into consideration. As we
could see, relatives and members of the community have a lot to offer in order to help the
ex-prisoner, including work, financial help, legal or life management consultancy. This case
reinforces the idea that the family and members of the community should be involved in
the reintegration efforts and the related decisions, because they have the means of turning
the problems of ex-prisoners and their families into something solid.

The two meetings will be followed by a third restorative intervention that aims to help
the victim’s relatives through the involvement of the family, the probation officer and the
community.
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Appendix




Key legislative changes impacting on the prison population in England and Wales 1996 - 2009

1996: Offensive Weapons Act
» Increased maximum penalties for weapons offences (impact on length of stay)

1997: Crime (Sentences) Act
» Mandatory minimum 3-year sentence for 3¢ domestic burglary
» Mandatory minimum 7-year sentence for 3 Class A drug trafficking offence
» Automatic life sentences for 2™ serious sex or violent offences
(all impact on length of stay)

1999: Crime and Disorder Act (1998)
» Medium term prisoners now eligible for executive recall (impact on receptions)

2005: Criminal Justice Act (2003)

» Licence period lengthened, increasing likelihood of recalls (impact on receptions)

» Suspended sentences were made much more available, increasing breach population (impact on
receptions)

» Breach sentences must now be more onerous than that breached (impact on receptions)

» Introduced release at the halfway point for offenders serving determinate sentences of 4 years or
more (impact on length of stay)

»  Minimum mandatory 5-year sentence for possession of illegal firearms offences (impact on length
of stay)

» Introduction of indeterminate and extended sentences for public protection (IPP and EPP), which
have since been popular with sentencers (impact on length of stay)

» Parole Board must now review all recall cases; the re-release rate of recalled offenders has been
low (impact on length of stay)

2007: Simple, Speedy, Summary Justice
» Reductions in pre-trial reviews and increased use of PNDs, frees up court time for other cases
(impact on receptions)
» More early guilty pleas lead to reduced sentence lengths (impact on length of stay)

2007: Bail Accommodation Support Scheme
» Support for some offenders held on remand enabling them to be bailed (impact on receptions)
» Support for some offenders enabling them to be released on HDC (impact on length of stay)

2007: End of Custody Licence
» Certain non-violent offenders released up to 18 days early (impact on length of stay)

2008: Road Safety Act (2006)
» Introduced new offences of causing death by careless driving or while uninsured (impact on recep-
tions)

2008: Criminal Justice and Immigration Act
» Changes to rules for IPPs introducing a minimum tariff of 2 years
» Most prisoners released automatically at halfway point and on licence until the end of their sen-
tence
» Fixed term recalls (for 28 days) introduced for certain prisoners
(all impact on length of stay)

2008: Tackling Knives Action Plan

»  Expectation of prosecution and tougher sentencing for possession of knives and offensive weapons
(impact on receptions and length of stay)
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“The concept of restorative detention [..] is an exciting new paradigm which offers a way out
of the penal cul-de-sac. Practitioners have led the way; now researchers, such as those in
the MEREPS project, are illuminating and consolidating (and when necessary constructively
criticizing) their work. This book should inspire both researchers and practitioners to take the
process forward.”

Dr. Martin Wright
Former director, Howard League for Penal Reform
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