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Czech Republic

Definition of ADR in the Legal System

There is no definition of ADR in the Czech RepublidDR in the
meaning of ALTERNATIVE DISPUTE RESOLUTION comprise
special methods and processes of settling dispbiesneans other than
litigation. Arbitration, Mediation and Concilliatioare defined and set out
by the relevant legal acts. Czech legislationriefi mediation in terms
of penal, commercial, family and civil mattersin the Probation and
Mediation Service Law which rules the penal mediatithe definition of
the mediation in the criminal offender-victim casen be found. The
new Mediation Act which entered into force on lthpfember 2012
defines the ,mediation” and ,family mediation* aslbws : Mediation is
a procedure for resolving conflict with one or momediators who
promote communication among persons involved incthrlict in a way
to help them to reach an amicable settlement of tomflict stipulating
the mediation settlementFamily mediation is a mediation focused on
resolving conflicts resulting from the family rat@tships.

Legal Framework — responsibility, competency and irpacts of single
agreements

Conciliation and conciliation proces generally has special legal
requirements.  Civil Procedural Code (Act No. 9®%39Coll.,, as
amended) regulates the right to demand the catioiti process in the
court in Article 67. The Approvement of the Coraiibn Agreement
according to the artical 99 of the civil proceduatle is also allowed in
the open litigation process. Juditial Approvemefttiee Conciliation
agreement has the same legal impacts as the Jusitimence including
the direct enforcebility. Special reduced fee igleved for juditial
conciliation procedure as well as for the juditepprovement of the
conciliation agreement resulting from the mediativritten form and
legal requirements for conciliation agreementsraeded only in juditial
conciliation proces.

Arbitration in the Czech Republic is governed by tAct No.
216/1994 Coll., on Arbitration Proceedings and Ecdment of the
Arbitral Awards, as amended, that came into forneloJanuary 1995.
The Act provides definitions and rules regardingiteation proceedings,
arbitration agreement and the enforcebility of #rbitral awards. Any
property disputes could be subject to arbitratexcept for the disputes
relating to enforcement of decisions and some désparising from



bankrupcy procedure, provided that both partiee@ghnereupon. Special
competency rules have been valid for arbitratorsdnsumer’s disputes
since the last amendment of the Arbitration Lav2@12. Only arbitrators
registered in the Consumer Arbitrators Registert kgpthe Ministry of
Justice are allowed to arbitrate the consumer’igratibn disputes.

Mediation in penal cases is governed by the Act 2&Y/2000 Coll.,
on Probation and Mediation Service, as amende@reghinto force in
the 1th January 2001. The aim of the penal mediai® the integration
of the offenders, participation of the victims athet protection of the
society. Probation and Mediation Service (PMS) s$¢ade agency directed
by the Ministry of Justice. Its employees — offc@f the PMS actively
promote the development of the restorative justieenal mediation is
linked with the penal procedure and its resultsragarded in the penal
judgements and decisions.

Mediation in other than penal cases is regulatethbynewly adopted
Mediation Act, Act No. 202/2012 Coll. of Laws, idlsince 1st
September 2012. The Act provides legal impact ef dpen mediation
process and the terms for registration of so calésgistered mediators.
The Register of Mediators is kept by the MinistfyJostice. Mediation
procedure is initiated with the conclusion of then@act on Performance
of Mediation. A mediator shall perform mediatioropedure personally,
independently, impartially and with due diligenc&€ontract on
Performance of Mediation may not be confidentialless the parties
agree so. Parties themselves are responsible docahtents of the final
Mediation Agreement. Mediator is obliged to keepe thstrict
confidentiality about the mediation procedure andow all
documentation. He or she is prohibited to test#yaawitness in possible
judicial procedure, nor provide any documents cotet with the past
mediation. Successful mediation ends by concludifiga Mediation
Agreement. The Mediation Agreement is not an exafable title. It is
like any other common agreement. If the partiegt teeed an exequatur
they should apply to the court or ask notary orexecutor. If a
mediation procedure begins under the valid ContoacPerformance of
Mediation, the term of prescription of individu@ts shall cease.

ADR services — Conditions for the ADR services parmance

There is no compulsary mediation in the Czech laaither for penal
nor civil cases. The only exception the law pregidor is the possibility
to order the parties to take the first appointm@at maximum three
hours) with a registered mediator. Judge shalld#ettiat remuneration of
a registered mediator for people in social needldvba paid by the state.



The mediator’s fee in the ordered appointmenmigdid to the amount of
400 Czech Crowns for one hour ( approximately 1%ALhour).

Mediation services are perfomed also in a traddiaray as so called
Collaborative Approach, Facilitation, Conflict Megement, Integrative
Resolving Dispute and others. Different approaclaesl styles of
mediation are offered to the public and state aitthe. Association of
Mediators of the Czech Republic (Asociace mediatafR ),
www.amcr.czand European Institute for Reconciliation, Meidiatand
Arbitration (ESI, o.p.s.),_www.esi-cz.eare the best known private
providers of ADR services, including mediation apdofessional
education and trainings. Conferences, workshops séwhinars for
communication and mediation techniques and skilks @ganized and
offered by variety of private and university sultgec

Collaborative Law and Collaborative Practice arewn by limited
number of advocates and professionals.

Qualification, training and registration

No special qualification or training is requestear fnegotiation,
conciliation or even arbitration. Complex and dfiedi education in
different branches (law, psychology, sociology, ottye of conflict,
communication, mediation) is prescribed by the léawv registered
mediators. Exams for mediators are governed byp#wree no. 277/2012
Coll., on exams and fee of mediators. Exams feoedtes registered in
the Czech Bar are provided by the Bar exclusivelyich also have the
disciplinary control over the registered mediateradvocates. Registered
mediators — advocates are not allowed to providglleservices in
conflict, in which he/ she governs mediation or wasolved in the
preparation of the mediation.

Perspectives and vision in the future

Systematic state and local government support feparding
Mediation and ADR in different types of confliciasts to develop in the
Czech Republic. The new civil legislature in 2014d &he increasing
number of civil and administrative cases, alsoasesmess of conflics in
society, give further motivation factors for widgpplication and usage of
Mediation and ADR methods in practice. There isiffiient number of
specialists ready to support this process andticfpate in it actively.
However organized, nationwide and systematic puiriianotion of ADR
methods will be much desirable.



Slovakia

The definition of ADR within the legal framework of Slovak
jurisdiction

There is no one definitive definition of ADR in tisdovak Republic’s
legal code. There are various laws, however, wiicher out-of-court
resolution of disputes either through mediationaobitration.

As far as the institution of mediation is concerneg can currently
find in the Slovak legal environment various ddfoms of the term, the
existence of which reflect on the far-reaching usethe institution. The
differences in these legal definitions show thednfs them to be fully
and properly understood and distinguished with@irthiarious legislative
contexts, with especial reference to basic diffeesnin the organization
and effects of mediation as well as the statubade people practising it.

According to the purposes of Act no. 420/2004 Catiediation is
understood as an out-of-court activity in which tjgar involved in
a dispute arising from a contractual or other legkdtionship use the help
of a mediator in solving their dispute.

Act no. 550/2003 Coll. about Probation and Medratifficers gives
a legal definition of mediation for matters dealithwduring criminal
proceedings. In this case mediation is definedrasut-of-court process
of dispute resolution between an injured party améccused party.

In response to the sharp increase in the divorteeanad worsening of
familial relations during recent years, anothenfaf mediation has also
been legally codified as an expert means of solfangjly conflicts.

With effect from 1.1.2012, Act no. 327/2005 Colh ®rovision of
Legal Aid to People in Material Need has been ugib cover matters
relating to mediation. This law covers another disien, specifically
mediation provided by the state to people in materéed.

Arbitration proceedings in the Slovak Republic es@ered by Act no.
244/2002 Coll. on Arbitration. This law statestthéher one arbitrator or
several may decide an issue if both sides in tisputé have reached
agreement through a so-called arbitration agreement

The legal framework (responsibility and competencesof ADR
provider, agreement and its effects)

Act no. 420/2004 Coll. on Mediation covers disputessing from
civic and legal relations, family relationships, smess and working
relations, as well as crossborder disputes aridiogn similar legal
relations, but does not cover disputes arising fraghts and obligations



which the parties cannot tackle and which are deitlt in other specific
legislation. Mediation begins with an official agreent on using
mediation which is signed by the mediator togethdth the parties
involved. The law states that this agreement measrdgistered in the
Notaries' Central Registry. The agreement whicthen made as a result
of mediation has awritten form and is binding fall parties. An
authorized person may submit an application forowrtc ruling or
application for distraint on the basis of this agnent if it complies with
conditions laid out in the relevant regulationsl a& written in the form
of a notarial record or approved as an accord befloe court or other
organ of arbitration. Mediators are obliged to thgpa high level of
expertise and professionalism in their work andliatde for any damage
incurred by the participants of the mediation cdusgtheir activity.

Mediation in criminal matters, carried out in aatamce with Act no.
550/2003 Coll. about Probation and Mediation Officeis a legally
permitted form of dealing with crimes which aims dettle or at least
temper a dispute caused by a criminal offence bedmgmitted and then
remove or mitigate its unwanted effects. Mediatisnnot used to
determine the guilt or innocence of the accusedtypanowever.
Mediation in criminal proceedings is mainly usedewtcriminal charges
have been conditionally dropped and/or parties heaehed an accord.

Mediation as a special method aimed at mitigatingnflctual
situations in families, is according to Act no. BI5 Coll. on Social
and Legal Protection or Social Curatorship focdsse settling conflicts
within families. The course and result of this kioflmediation are not
regulated by Act no. 420/2004 Coll. about Mediation

On the basis of Act no. 327/2005 Coll. on Provisidri_egal Aid to
People in Material Need, mediation which is prodide such people is
covered by Act. no 420/2004 Coll. on Mediation snd as the mediator
leading mediation is in the register of mediatoeptkby the Slovak
Ministry of Justice.

According to the law, arbitrational proceedings peemitted in cases
dealing with property disputes arising both in Sllkvand international
business and civil relations if the place of adiion is in the Slovak
Republic. Only disputes which participants can eitth a consent decree
before going to court may be decided within arliibraproceedings. The
delivered arbitration verdict may not be revised &as binding on the
participants of the arbitration proceedings asla\aurt order.

Modes and providers of ADR (requirements and cdombt for
carrying out ADR in relation to the provider andipent of the service)



Act no. 420/2004 Coll. on Mediation states that iatdn may only
be carried out by natural persons — mediators erded in the register of
mediators kept by the Slovak Ministry of Justicéowcarry out this work
as an occupation which is defined by special reagulg, in their own
name and at their own risk for the purpose of mgkanprofit. Act no.
420/2004 Coll. on Mediation permits mediators torrgaout their
professional activities within a mediation centstablished in accordance
with the same act. At present there are approxijma#0 mediators and
25 mediation centres registered with the Slovakistip of Justice. The
Ministry enters into the register of mediators th@&rsons who are fully
eligible to conduct legal affairs, have obtainednaversity degree of the
second level in the Slovak Republic, or have anme#d document
confirming completed university education abroae, without a criminal
record and have a certificate proving they haveiwed specialist training
for mediators.

In accordance with Act no. 550/2003 Coll. about Hatmn and
Mediation Officers,, mediation in criminal mattemsay only be carried
out by a probation and mediation officer who has #atus of a court
official and carries out their activities as a stamployee. This act does
not use the term ‘mediator".

In accordance with Act no. 305/2005 Coll. on Socald Legal
Protection or Social Curatorship, mediation as ecg means of
mitigating family conflicts may only be carried ooy employees of the
Office of Labour, Social Affairs and Family who leacompleted an
accredited training course for mediators.

In accordance with Act no. 327/2005 Coll. on Pririsof Legal Aid
to Persons in Material Need, mediation to such [gedp provided by
a mediator designated by the Legal Aid Centre. phison must be either
an employee of the centre with the qualificatiorguired by Act no.
420/2004 Coll. on Mediation or entered in the regi®f mediators kept
by the Slovak Ministry of Justice.

As far as arbitration proceedings are concernedlaiv states that any
natural person who the contractual sides agree upay be the
arbitrator. If a specific statute or the law on igtion do not state
otherwise, s/he must be adult, fully eligible tondact legal affairs,
should have experience of such work and should haet a criminal
record.

Regulation of ADR providers (content and level of raining, further
education, registration)



Act no. 420/2004 Coll. on Mediation states thab¢oqualified to carry
out mediation and to be eligible for entry to tleyister of mediators,
a person is legally obliged not only to have a sdctevel university
degree but also to have completed an accreditedinacourse and
passed a specialist exam in mediation at an edundtinstitution which
is authorized to offer such an accredited educatigmogramme. The
powers of the Ministry of Justice in relation todraors are concentrated
in the area of registration and records of medéatmediation centres and
mediation educational institutions, also in theaaoé further education of
mediators and their testing, if necessary.

A probation and mediation officer must fulfil thamse requirements
made of a public official, education in the field probation and
mediation being provided by the Judicial Academy.

An employee of the Office of Labour, Social Affaiesxd Family
carrying out mediation as a specialized practicadoordance with Act
no. 305/2005 Coll. on Social and Legal Protectind 8ocial Curatorship
has first to undergo special training in mediatiBmployees of a Legal
Aid Centre who offer mediation services must alsweha certificate
proving they have been specially trained for suohkvin accordance with
Act no. 327/2005 Coll about Provision of Legal Aid Persons in
Material Need.

The current state of ADR in terms of use (statistis, propagation,
media, forms of support, multidisciplinary cooperaion, current
trends)

In recent years there has been more and more disouis Slovakia
about mediation, probation and ADR. Students oftibkping professions
have, as part of their final dissertations, suleditivarious research
projects that reveal increasing public awarenesa@R. Informational
programmes have been shown on television: in 28J0pgramme about
mediation called...a just! (dohoda moznd) (...now more than ever
(agreement possible)was shown, for example. A number of DVDs
propagating mediation have been made in Slovakiafegsional and
academic conferences held, conference notes atwidtisns published
and flyers for the general public distributed.

The extent to which mediation is used in Slovak& Hardly
satisfactory, however. It seems that Slovaks ugyakfer solving legal
disputes in court rather than outside of it. Intphis is a result of the fact
that many judges and lawyers perceive mediatorsoagpetition, or as
people not really qualified to settle such disputslso the principle of
fulfilling obligations on a voluntary basis is $tilot natural to our culture



and has not yet really taken root in our young daamy. A mediation
agreement is thus often seen as being less relibhfe a court decision
the violation of which will lead to sanctions.

A vision of the future?

If ADR is to be more widely used in the future, tf@ues it represents
first need to become more established in sociegguthh a programme of
public and specialist education. The theory andhoddlogy of ADR
should thus be included in the undergraduate asthpaduate education
for all the helping professions as well as in tloenfal and informal
education of citizens in general (for instance ag pf pastoral teaching
to believers during different periods in their )ife
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Hungary

Definitions for ADR in the legal framework of Hungarian jurisdiction
The Act 2002/LV. on Mediationdefines mediation to be a special
non-litigious procedure conducted in accordancé tite Act (see below
the responsibilities) to provide an alternativedart proceedings in order
to resolve conflicts and disputes where the paitigslved voluntarily
submit the case to a neutral third party (the ntedjan order to reach a
settlement in the process and lay the ensuing agneedown in writing.
Act CXXIII of 2006 on Mediation in Criminal Caserovides a
definition and the purpose according to the diffierecontext:,(1)
Mediation proceedings means attempt to resolveonflicts resulting
from a crime in an attempto find a negotiated solution fixed in writing
— between the victim and the author of the offensediated by a
competent third persofmediator)independenbf the court hearing the
criminal case, and of the public prosecutor, whinlght mitigate the
effects of the crimand mightsteer the defendant to abide by the law in
the future(2) All mediation proceedings shall be aimed reach an
agreementbetween the victim and the respondefagilitating the
contrition of the responderit

Legal Framework (responsibilities and competenciesof ADR
provider, mediation contract and its effects).

The Act on Mediation defines the responsibilitafsthe Mediator as
.mediating negotiations between the partieghe best of their abilities,
in an unbiased and conscientious manner in ordee#azh an agreement
in conclusion of the process.” The Act also inckidke obligation of
ensuring equal treatmeffior all parties.

In addition to the above, the Act on Mediation imin@nal Cases
continues: ,the mediator shall proceed wdlle respect for the dignity of
the partiesduring proceedings and shall ensure that thegsdrdat each
other with respecas well”, it also emphasis@sdependency of the court
hearingof the criminal case arstrict confidentiality

The most important competenciés a mediator are named in the
training specifications listed in the Decree onf@ssional Training and
Post Certification Degree of Mediators as discusdater under
Accreditation.

! http://www. mediationeurope.net/eng/documents/l&wirgary.pdf
2 http://www.euforumrj.org/readingroom/Countries/Hgany/Hungarian%20Mediation%20Act.pdf

11



In Hungary it is possible for parties to make trentent of their
agreementresulting from mediation _enforceabl&hey can request the
court or a public notary to incorporate the agrestnieto a judgment or
an authentic instrument, which can be enforcedafteds.

ADR schemes and providers (preconditions and conditns for
performing ADR in relation to providers and recipients, payments)

Mediation is voluntary, only applicable if both parties agreed so.
However, to apply mediation as an alternative tarcdecision is only
possible when thparties arenot bound by statutory provision

As for the providers, natural persons and the eygas of legal
persons becomentitled to engage in professional mediatias of the
date on which they are officially admitted in tlegister.

Once all preconditions mentioned above are futfille last one is to
avoid conflict of interestas it is specified in the Act on Mediation.

The conditionsof providing mediation to recipients are specified
the Act on Mediation, beginning with thabligation of confidentiality
(regarding any and all data and information obthime a mediation
process even after the termination of the profesdiomediation
activities), continuing with the commencement o thession with the
mediatorinforming the partiess specified in the Act and in some extent
including the above mentionedsponsibilitiesof the mediator.

The rules governing the different types of procegsiset out clearly
the system of paymemf the costs to be borne by the parties. In aertai
cases the parties are free to agree on the feesaastsl incurred in the
proceedings, while in other cases the amounts peeifeed in legal
regulations’

Regulation of ADR providers (content and extent oftrainings,
continual education, registration)

According to the Act on MediatioNinistry of Public Administration
and Justicds responsible for the registration of mediatbi® be able to
register as a mediator, the Act on Mediation sjesithat the applicaht
needs to) have a degree in higher education arldaat five years’
experience in the respective field from the timeobtaining the said
degree; b) provide proof of having completed thefgssional training
course decreed by the minister for mediators; &ehao prior criminal

3 http://ec.europa.eu/civiljustice/adr/adr_hun_emn.ht

4 direct url:_http://kozvetitok.irm.gov.hutentral link:
http://igazsagugyiinformaciok.kormany.hu/kozvetitok

®in case of a natural person (for legal personstiteria are different, see the Act on Mediation)
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record and not be restrained by court order froattiring the activities
of mediators.

According to the Decree 63/2009. (XII. 17.) Brofessional training
and post certification degree of mediatoirs order to register as a
mediator, the applicant must have completd 60 hour theoretical unit
with specified content (understanding and skiltscofflict theory basics,
basic negotiation practices, mediation techniques anethodology,
process engineering and dynamics, inquiring teclesq mediation
techniques adequate for different levels of cotdlichandling of
problematic actors, [basic] psychology, and théslative background for
mediation) andb) a practical unit consisting of a fully completed,
mediated case and its feedback from the train@herein the form of 1)
simulation, or 2) real mediation with a mentor3diinvolvement in a case
study group, or 4) writing a case study based ceahand own-mediated
case, or 5) participating in a method-oriented stipn of a case
mediated before.

The decree also specifies the professional stasdafrdhe training
provider regarding required professional experientee maximum
number of students in one group etc..

According to the Act on Mediation, natural pers@ws required to
participate in continuing professional training grams. The continuing
professional training program is comprised of ceonsge education
cycles arranged in a sequenmeer a period of five yearsThe person
required to participate in continuing professiom@ining shall attend
either of the training courses specified in therdecf the minister as to
comprise a part of the continuing professionahiraj program, and shall
provide proof of having completed the said traincogrse to the minister.

Current status of ADR in terms of its use

The different forms of ADR are applied in seveialds in Hungary,
such as in community issues, child protection aamchify matters, in
conflicts in the education system, in labour ancheercial debates and
in criminal matters - for details please see thenty report.

Vision regarding the future of ADR

Parallel to the bottom-up activities, high levetiatives are necessary
to promote the culture and principles of ADR in Hueiety so that people
know about it and feel trust towards requesting tbérvice. Further
attempts are needed to harmonize the different AB§ulations and
services and facilitate the cooperation amongshthe
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Experiments, pilots, innovations can be well dandifferent projects
by small NGOs (from bottom up) and these experiencan largely
contribute to create adequate legal, methodologarad institutional
framework for ADR. However, to bring it to the sgstic level and make
it mainstream, top-down support and will are ingbie. Otherwise, these
practices remain marginal, ad hoc, temporarilyanstl and inaccessible
for every citizen.

Therefore, Foresee’s aim is to spread ADR in eyargsible way in
order to give the chance to as many citizens asilglesto resolve their
conflicts with a ,win-win” approach.
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Lithuania

In Lithuania ADR is taking the first steps and pigiog ADR
methods becomes increasingly popular. Our counsy gradually
abandoned the view that court is the only institutcapable of settling
any disputes between the parties.

Recently, the first legal acts have been adopted #pprove the
possibility of using ADR in Lithuania:

Mediation

In Lithuania it is possible to use judicial andrajdicial mediation.

Since 2005 Lithuania has implemented a judicial iatezh, which has
been designed to help resolving a civil disputecpadly. This procedure
is carried out by specially trained judges, thegsistants or other
appropriately qualified persons. Judicial mediatioa free service, it is
organized and carried out in the courts. This issnmandatory procedure
and is only offered as an option to the opposintjgmby the judge.

On the 31 of July, 2008 The Mediation in Civil Disputes Acame
into effect, which for the first time in Lithuanimade the appropriate
assumptions for the use of one of the ADR methodsediation.
Mediation is defined as a civil dispute resolutfmocedure in which one
or more mediators assist the parties to peacefdiifle the dispute.
Mediation can be used for both national and intéwnal judicial and
extrajudicial disputes. Mediation services can ptevthe public and the
private entity that recommends and appoints mediatifer or establish
such rules of procedure, administered by the castisprovide premises,
in which this procedure is performing. In the pestidispute may
participate only a third impartial person. He net¢nlssatisfy the set of
mediation experience requirements, confidentialitygrofessional
standards, and the obligation to comply with theofgan Code of
Conduct for Mediators. Such a peace agreement hsaybe filed with
the court for approval, after which it becomes artdecision and can be
implementing enforced.

On the 18 of April, 2008 State-Guaranteed Legal Aid Act was
amended and supplemented. It provides an oppoyttmiprovide initial
legal advice on the extrajudicial settlement praced. However, evaluate
the statistical data of the original provision ef&l aid, more and more
people seek to protect their violated rights, npttliie exercise of ADR
mechanisms, but in the court.
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A number of legislative proposals at this time atheg registered. From
01 October 2011 come in to force the amendmentSiaf Procedure
Code, which established the confidentiality of dsggurity, which were
obtained on Mediation in the process. Such dataatalpe considered as
evidence in court proceedings. In addition, the iateds cannot be
questioned as witnesses in court.

Arbitration. These institutions solve both natiorsald international
commercial disputes in a confidential way. Mediat@an be provided by
Arbitration Courts but if the parties expresslyrautzed to do it.

Negotiations in Lithuania, mainly used for disputekated to contract
law. However, this ADR procedure is not regulated law. Parties,
generally, by them self include the clause in tleintract to negotiate, in
the event of a dispute.

2013 was changed the Labour Code which establigh rtaw
extrajudicial procedures. Mandatory workplace dispuresolution by
Labour Disputes Commission. The employee and th@amar may apply
to the following commissions, whose services age fif charge.

ADR procedures in Lithuania are widely applicabteat dispute of
consumer rights protection. State Consumer Right$eBtion Authority
resolving disputes between individuals and venaworservice providers
of alternative extrajudicial methods. Contention n@oission at the
Ministry of Social Security and Labour deals witlisplites between
individuals, pension or benefit paying institutiossd the Disability and
Working Capacity Assesment Office at the MinistrfySpcial Security
and Labour of the Republic of Lithuania.

Currently, it is impossible to determine the nunsbef disputes are
dealt with ADR. Use of ADR procedures are exclusiviinded by
contributions from the parties. In Lithuania ADRshaot been firmly
established. For further ADR development is impttrithe information
dissemination, with ADR-related material distrilmtiand promotion to
the public.
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Italy

THE MOST RECENT AND THE CURRENT SITUATION OF ADR
in EUROPE AND ITALY WITH PARTICULAR REGARD TO
FAMILY MEDIATION AND COLLABORATIVE LAW

The demand for justice has increased dramaticatly thie increasing
literacy of the population and the advance of tlmstimers' protection:
since the year 1990 in fact - and especially dutheg decade which has
just ended (see e.g. Decree No. 205/2003 wherehgorporate-law
introduced several alternatives, designed to stmpincrease of litigation
that promised to collapse the system).

As many will recall, the U.S. Federal GovernmenivilCJustice
Reform Act-1990) represents the real birth cediic of the ADR
movement in the world: it did list alternative metls recommending
these to the governments of the individual AnariStates. Among all
those methods (that nowadays have all been incatgub by Italian Law
and are: conciliation, arbitration, early neutrehleation see Art. 696 bis
c.pc., summary jury trial see in the same groove A02 bis c.p.c.
mediation see Art. 155 Civil Code) — there it stamd for its originality
the Family Mediation.

Mediation is commonly understood as the "bypasslitigation, the
judge strongly urges (but does not require) refeara neutral third party
independent from the judiciary that decides, ngbdsing solutions but
assisting the parties themselves to settle.

Therefore, while in Europe family mediation as @ams of alternative
family dispute resolution to the process of divofteelimit the analysis to
the field that concerns us here) landed with theilyjaLaw Act 1996 of
the British Government, Family Mediation in Italy the same period had
been strangely intercepted not by the legal camiyor by Scholars
of Civil Procedure, but by groups of psychologisits, particular by
schools of psychotherapy. That is - by professomdiose training could
be very distant from the world of the Law.

As a result, in our Country, the concept of FarMlgdiation has been
delivered by social services or, in some casesndw a consultant
appointed by the Court to evaluate the custodhethildren, usually.

Simultaneously, the world of psychology advocatéagyend this
model of intervention- another one that may bdedakh completely
voluntary action : a request of assistance whisimigar to counseling.

17



A model of Court-annexed mediation has never bgamicularly
strong in ltaly, as intended to simplify the diwer by agreements
expendable in Court with the great statistical nerslithat are needed by
the civil process.

Embedding family mediation too much into the worl of
Psychology and Social Psychology, however, predengeveral
disadvantages.

A concept of Family Mediation limited to "Social S&es" or
"Technical Advice" undermines a fundamental priteigf Mediation - or
rather its "fundamental principle"” - : the neutitsikd party to whom it is
entrusted by definition can not be vested with tdfahe delivering advice
to the Judge.

The second model that has been spread througtadyt dompletely
detached from a judicial environment (broadly btitable to the area of
counseling or short impact psychotherapy ) is ratiseless for the civil
lawsuit as devoid of its revolutionary force: itke return of the decision
making to the parties (s.c. empowerment) who aeadly enmeshed in a
dispute.

Broadly speaking Lawyers & Judges are the guasdidraw, i.e. the
guardians of the world as-it-is and not as-it-ste. Particularly in
Italy, these categories have revealed their absalisregard for the great
innovation of family mediation, with a few honotabexceptions.
Keeping Family Mediation in a psychosocial rolenptetely detached
and rather alien to the civil trial (and thus reltigg the same to the area
of psychotherapy and counseling) was for theseepsidnals absolutely
the right project at keeping the status quo unadter

Moreover: the conservative attitude is a sportrehbe Italians are
the undisputed masters.

The Law 154/2001, in fact which set up the MedmtiGenters for
violence in the family, has been interpreted asferral of severe cases to
social services.

The Law 54/2006 2006 which gives the PresidenhefRamily Court
the power to send spouses into family mediatioroteethe adoption of
measures on children (basically the standard is phevision of
reproductive UK Family Law Act) has remained almosttirely
inapplicable. Only a few dozen cases a year areteemediation by the
court.

Collaborative law is the real innovation in theldiof ADR and our
hope for the next years.

This is based on one basic rule: the parties' lesvgee bound by
contract with the parties themselves to renouneentendate in case of a
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negotiation’s break up: also, the negotiationse tplkace openly between
the parties with their lawyers present. As a cargll the collaborative
lawyers will work jointly only with other collabotize lawyers as part of
a list that is made public locally and internatibyngthis exclusivity
applies only when they’re practicing collaboratiaes, of course).

This rule (called the Withdrawal Rule) is simpleddorilliant at the
same time and could only be born into the culturéinglish-speaking
Countries: that is where the Roman Law distinctibetween lawyers /
barristers and lawyers / solicitors (consultan®$ hemained unchanged
until a few years ago.

The idea of a lawyer who renounces going to coortpurposes of
protecting his/her Client -a renunciation that Ity might as well be
perceived as  senseless- in English speaking alems been a
commonplace for centuries: an event planned anctisaed by law.

If this waiver is contracted ex ante, as it happ@nCP, here it is that
the limit on the defensive functions reveals th&aotdinary strength of
this method of conciliation: all participants haas interest in containing
aggression and conciliate the dispute before itsulte in Court’s
intervention.

The parties do not have to start all over againlgtiog time and legal
costs) for an outcome that can not be too diffefesm that already
identified having not one but two legal advisers.

The lawyers will not even be interested in theufal of negotiations,
lest prematurely losing their Client .

Eventually it is worth mentioning how the collabtive process can
involve, and does normally involve, non-aligned sdtants, s.a.
mediators and/or, financial experts, not differgnthan the judicial
process itself and these figures are indeed stcategources -neutral
third parties — to the negotiation process.
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